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Page 1 of? 
icial District Court - Kootenai County 
ROA Report 
Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, etaL vs. City of Hayden 
User: LEU 
North Idaho Building Contractors Association, Termac Construction Inc, John 1-50 Does vs. City of Hayden 
Date Code User Judge 
4/12/2012 NCOC HUFFMAN New Case Filed - Other Claims John T. Mitchell 
HUFFMAN Filing: A - All initial civil case filings of any type John T. Mitchell 
not listed in categories B-H, or the other A listings 
below Paid by: Risch Pisca PLLC Receipt 
number: 0015951 Dated: 4/12/2012 Amount: 
$88.00 (Check) For: North Idaho Building 
Contractors Association (plaintiff) 
SUMI SREED Summons Issued - City of Hayden John T. Mitchell 
4/16/2012 AFSV VIGIL Affidavit Of Service (VR 04/13/12) John T. Mitchell 
4/25/2012 NOAP CLEVELAND Notice Of Appearance - Christopher H. Meyer John T. Mitchell 
OBO The City of Hayden 
4/26/2012 STIP CLEVELAND Stipulation for Extension of Time to File John T. Mitchell 
Responsive Pleading 
4/30/2012 ORDR CLAUSEN Order RE: Stipulation for Extension of Time to John T. Mitchell 
File Responsive Pleading 
5/1/2012 MNDQ SREED Motion To Disqualify Judge John T. Mitchell John T. Mitchell 
ORDR CLAUSEN Order on Disqualification of Judge Mitchell John T. Mitchell 
DISA CLAUSEN Disqualification Of Judge Mitchell- Automatic John T. Mitchell 
CLAUSEN Order Assigning Judge On Voluntary Benjamin R. Simpson 
Disqualification - Benjamin R. Simpson 
5/8/2012 MOTN CRUMPACKER Motion for Disqualification (Charles Hosack) Benjamin R. Simpson 
5/10/2012 ORDR LARSEN Order On Disqualification--Judge Hosack As Benjamin R. Simpson 
Alternate Judge 
DISA CLAUSEN Disqualification Of Judge Hosack - Automatic as Charles W. Hosack 
Alternate Judge 
5/25/2012 STIP VIGIL Stipulation for Extension of Time to File First Benjamin R. Simpson 
Amended Complaint 
6/4/2012 COMP ZOOK AMENDED Complaint Filed Benjamin R. Simpson 
5/11/2012 ORDR LARSEN Order Re: Stipulation For Extension Of Time To Benjamin R. Simpson 
File First Amended Complaint 
3/27/2012 MCCOY Filing: 11 - Initial Appearance by persons other Benjamin R. Simpson 
than the plaintiff or petitioner Paid by: City of 
Hayden (defendant) Receipt number: 0026736 
Dated: 6/27/2012 Amount: $.00 (Cash) For: City 
of Hayden (defendant) 
ANSW MCCOY Answer - Christopher Meyer 080 City of Hayden Benjamin R. Simpson 
,/28/2012 ORDR LARSEN Scheduling Order And Forms Issued Benjamin R. Simpson 
7/12/2012 MISC DEGLMAN Joint Submission of Scheduling Form- John Benjamin R. Simpson 
Jameson & Christopher Meyer 
rt23/2012 HRSC LARSEN Hearing Scheduled (Pre-Trial Conference Benjamin R. Simpson 
06/13/2013 08:00 AM) 
HRSC LARSEN Hearing Scheduled (Court Trial Scheduled Benjamin R. Simpson 
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Fi icial District Court - Kootenai County 
ROA Report 
Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, eta!. vs. City of Hayden 
User: LEU 
North Idaho Building Contractors Association, Termac Construction Inc, John 1-50 Does vs. City of Hayden 
Date Code User Judge 
7/23/2012 LARSEN Notice of Pretrial Conference/Trial Benjamin R. Simpson 
NOTC LARSEN Trial Notice Benjamin R. Simpson 
PTOR LARSEN Scheduling Order, Notice Of Trial Setting And Benjamin R. Simpson 
Initial Pre-Trial Order 
10/15/2012 MNSJ BAXLEY City's Motion For Summary Judgment Benjamin R. Simpson 
BRIE BAXLEY City's Opening Brief In Support Of Motion For Benjamin R. Simpson 
Summary Judgment 
AFFD BAXLEY First Affidavit Of Stefan Chatwin Benjamin R. Simpson 
FILE BAXLEY ******************New File #2 Benjamin R. Simpson 
Created***************** 
AFFD BAXLEY First Affidavit Of Christopher H Meyer Benjamin R. Simpson 
10/18/2012 HRSC LARSEN Hearing Scheduled (Motion for Summary Benjamin R. Simpson 
Judgment 12/20/2012 03:00 PM) Meyer-1 hour 
10/22/2012 NOHG CRUMPACKER Notice Of Hearing Benjamin R. Simpson 
NTSV CRUMPACKER Notice Of Service Benjamin R. Simpson 
11/21/2012 NTSV MCKEON Notice Of Service.Of Plaintiffs' First Set Of Benjamin R. Simpson 
Interrogatories And Requests For Production To 
Defendant 
12/3/2012 AFFD MCKEON Affidavit Of John R. Jameson In Support Of Benjamin R. Simpson 
Motion To Vacate Summary Judgment Hearing 
MOTN MCKEON Motion To Vacate Summary Judgment Hearing Benjamin R. Simpson 
MEMO MCKEON Memorandum In Support Of Motion To Vacate Benjamin R. Simpson 
Summary Judgment Heraing 
. AFFD MCKEON Affidavit Of John R. Jameson In Support Of Benjamin R. Simpson 
Motion To Vacate Summary Judgment Hearing 
12/5/2012 AFFO BAXLEY Second Affidavit Of Christopher H Meyer Benjamin R. Simpson 
FILE HUFFMAN New File ***************** 3 Benjamin R. Simpson 
*************************** 
FILE HUFFMAN New File***************** 4 EXPANDO Benjamin R. Simpson 
************** 
12/6/2012 MISC HUFFMAN Plaintiffs' Response To Defendant's Motion For Benjamin R. Simpson 
·Summary Judgment 
AFFD HUFFMAN Affidavit Of John R Jameson In Support Of Benjamin R. Simpson 
Response To Defendant's Motion For Summary 
Judgment 
MOTN MCKEON City's Motion For Protective Order Staying Benjamin R. Simpson 
Discovery 
MISC MCKEON City's Combined Brief In Support Of Motion For Benjamin R. Simpson 
Protective Order Staying Discovery And In 
Opposition To Motion To Vacate Summary 
Judgment Hearing 
MISC MCKEON Second Affidavit Of Stefan Chatwin Benjamin R. Simpson 
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Fi icial District Court • Kootenai County 
ROA Report 
Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, etal. vs. City of Hayden 
User: LEU 
North Idaho Building Contractors Association, Termac Construction Inc, John 1-50 Does vs. City of Hayden 
Date Code User Judge 
12/10/2012 HRSC LARSEN Hearing Scheduled (Motion 12/13/2012 08:00 Benjamin R. Simpson 
AM) John Jamison-30 min-motion to vacate 
motion for summary judgment 
MOTN DEGLMAN Motion for Order Shortening Time Benjamin R. Simpson 
12/11/2012 NOHG BAXLEY Notice Of Hearing (12/13/12 at 8:00 am) Benjamin R. Simpson 
12/12/2012 MISC DEGLMAN City's Reply Brief in Support of Motion for Benjamin R. Simpson 
Summary Judgment 
AFFD CRUMPACKER Affidavit of Barbara Bradley in Support of Motion Benjamin R. Simpson 
to Vacate Summary Judgment Hearing 
AFFD CRUMPACKER Second Affidavit of John R Jameson in Support Benjamin R. Simpson 
of Motion to Vacate Summary Judgment Hearing 
MEMS CRUMPACKER Reply Memorandum In Support Of Motion to Benjamin R. Simpson 
Vacate Summary Judgment Hearing 
12/13/2012 GRNT LARSEN Hearing result for Motion scheduled on Benjamin R. Simpson 
12/13/2012 08:00 AM: Motion Granted John 
Jamison-30 min-motion to vacate motion for 
summary judgment 
DCHH LARSEN District Court Hearing Held Benjamin R. Simpson 
Court Reporter: JoAnn Schaller 
Number of Transcript Pages for this hearing 
estimated: under 100 pages 
HRVC LARSEN Hearing result for Motion for Summary Judgment Benjamin R. Simpson 
scheduled on 12/20/2012 03:00 PM: Hearing 
Vacated Meyer-1 hour 
12/17/2012 ORDR LARSEN Order To Vacate Motion For Summary Judgment Benjamin R. Simpson 
Hearing 
PLWL BAXLEY Plaintiffs' Expert Witness Disclosure Benjamin R. Simpson 
12/18/2012 LETR LARSEN Letter From Martin Hendrickson Re Motion to Benjamin R. Simpson 
Vacate Summary Judgment Hearing 
12/27/2012 HRSC LARSEN Hearing Scheduled (Motion for Summary Benjamin R. Simpson 
Judgment 03/19/2013 03:00 PM) Chris Meyer-1 
hour 
NOHG CRUMPACKER Notice Of Hearing Benjamin R. Simpson 
1/2/2013 NOTC MCKEON Notice Of Transcript Lodged Benjamin R. Simpson 
1/11/2013 NTSD MCKEON Notice Of Service Of Discovery Benjamin R. Simpson 
1/17/2013 HRSC ROHRBACH Hearing Scheduled (Motion 03/12/2013 03:00 Benjamin R. Simpson 
PM} Motions - 30 min - Chris Meyer to appear by 
phone. 
MOTN BAXLEY City's Motion To Exclude Expert Witnesses Benjamin R. Simpson 
MEMS BAXLEY City's Memorandum In Support Of Motion To Benjamin R. Simpson 
Exclude Expert Witnesses 
1/18/2013 DFWL BAXLEY Defendant's Disclosure Of Expert Witnesses Benjamin R. Simpson 
'/22/2013 NOTC CRUMPACKER Amended Notice of Transcript Lodged Benjamin R. Simpson 
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Fi icial District Court - Kootenai County 
ROA Report 
Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, eta!. vs. City of Hayden 
User: LEU 
North Idaho Building Contractors Association, Termac Construction Inc, John 1-50 Does vs. City of Hayden 
Date Code User Judge 
1/23/2013 STIP ZOOK Stipulation to Allow Counsel to Appear Benjamin R. Simpson 
Telephojnically 
1/28/2013 ORDR LARSEN Order Granting Stipulation To Allow Counsel To Benjamin R. Simpson 
Appear T elephonically 
2/26/2013 NOHG BAXLEY Notice Of Hearing (03/12/13 at 3:00 pm) Benjamin R. Simpson 
3/5/2013 PRSD MCKEON Plaintiffs' Response In Opposition To Motion To Benjamin R. Simpson 
Exclude Expert Witnesses 
NOTC MCKEON Notice Of Withdraw And Substitution Of Brief Benjamin R. Simpson 
AFFD MCKEON Second Affidavit Of John R. Jameson In Support Benjamin R. Simpson 
Of Response To Defendant's Motion For 
Summary Judgment 
PRSD MCKEON Plaintiffs' Response To Defendant's Motion For Benjamin R. Simpson 
Summary Judgment 
3/8/2013 AFFD CRUMPACKER Third Affidavit of Christopher H Meyer Benjamin R. Simpson 
DBRF CRUMPACKER City's Reply Brief in Support of Motion to Exclude Benjamin R. Simpson 
Expert Witnesses 
3/11/2013 FILE BAXLEY *****************New File #5 Benjamin R. Simpson 
Created******************** 
3/12/2013 HRHD LARSEN Hearing result for Motion scheduled on Benjamin R. Simpson 
03/12/2013 03:00 PM: Hearing Held Motions -
30 min - Martin Hendrickson to appear 
telephonically--208-388-1246 
DCHH LARSEN District Court Hearing Held Benjamin R. Simpson 
Court Reporter: JoAnn Schaller 
Number of Transcript Pages for this hearing 
estimated: under 100 pages 
AFFD CRUMPACKER First Affidavit of Martin C Hendrickson Benjamin R. Simpson 
MISC CLEVELAND City's Reply to Builders' Substituted Response on Benjamin R. Simpson 
Motion for Summary Judgment 
3/18/2013 NTSV CRUMPACKER Notice Of Service Benjamin R. Simpson 
3/19/2013 HRHD LARSEN Hearing result for Motion for Summary Judgment Benjamin R. Simpson 
scheduled on 03/19/2013 03:00 PM: Hearing 
Held Chris Meyer-1 hour 
DCHH LARSEN District Court Hearing Held Benjamin R. Simpson 
Court Reporter: JoAnn Schaller 
Number of Transcript Pages for this hearing 
estimated: under 100 pages 
4/5/2013 ORDR LARSEN Memorandum Decision And Order Granting In Benjamin R. Simpson 
Part And Denying In Part Defendant's Motion For 
Summary Judgment 
4/22/2013 LETR LARSEN Letter From Christopher Meyer And Jason Risch Benjamin R. Simpson 
Re: Alternate Dispute Resolution 
5/16/2013 AFFD MCKEON First Affidavit Of Donna L. Phillips Benjamin R. Simpson 
5/29/2013 NoRt!Waho Bldg v M~den Stipulatio'b"taM~~ 11~013 Benjamin R. ~3 
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icial District Court - Kootenai County 
ROA Report 
Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, etal. vs. City of Hayden 
User: LEU 



































Order To Vacate Trial Benjamin R. Simpson LARSEN 
LARSEN Hearing result for Pre-Trial Conference Benjamin R. Simpson 
scheduled on 06/13/2013 08:00 AM: Hearing 
Vacated 
LARSEN Hearing result for Court Trial Scheduled Benjamin R. Simpson 
scheduled on 06/17/2013 09:00 AM: Hearing 
Vacated 5 day trial 
CLEVELAND Stipulation Regarding Accounting Issues 




Civil Disposition entered for: City of Hayden, 
Defendant; North Idaho Building Contractors 
Association, Plaintiff. Filing date: 7/2/2013 
Final Judgement, Order Or Decree Entered 
LARSEN Case status changed: Closed 
CRUMPACKER Fourth Affidavit of Christopher H Meyer 
CRUMPACKER Second Affidavit of Martin C Hendrickson 
CRUMPACKER Affidavit of Nancy Stricklin 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
CRUMPACKER City's Memorandum Of Costs And Attorney Fees Benjamin R. Simpson 
with Supporting Statement 
LARSEN Hearing Scheduled (Motion 09/10/2013 03:00 Benjamin R. Simpson 
PM) James Risch 30 min-disallow attorney fees 
and costs 
CRUMPACKER Affidavit of John R Jameson in Support of Motion Benjamin R. Simpson 
to Deny Costs & Fees 
CRUMPACKER Motion & Memorandum to Deny Defendants 
Reequest for Costs & Attorney Fees 







Appeal Filed In District Court 
Filing: L4 - Appeal, Civil appeal or cross-appeal 
to Supreme Court Paid by: Risch, James E. 
(attorney for North Idaho Building Contractors 
Association) Receipt number: 0033497 Dated: 
8/12/2013 Amount: $109.00 (Check) For: North 
Idaho Building Contractors Association (plaintiff) 
Bond Posted - Cash (Receipt 33499 Dated 
8/12/2013 for 100.00) 
Bond Posted - Cash (Receipt 33506 Dated 
8/12/2013 for 201.50) 
Order Remanding To District Court For Final 
Judgment 
Final Judgment 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
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Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, etal. vs. City of Hayden 





































Civil Disposition entered for: City of Hayden, 
Defendant; North Idaho Building Contractors 
Association, Plaintiff. Filing date: 8/29/2013 
Final Judgement, Order Or Decree Entered 
Case status changed: closed pending clerk 
action 
Judge 
Benjamin R. Simpson 
Benjamin R. Simpson 
Benjamin R. Simpson 
CRUMPACKER City's Response Brief in Opposition tyo Buyilders Benjamin R. Simpson 
Motion to Deny Citys Request for Costs & 
Attorneys Fees 
CRUMPACKER Reply Brief in support of Motion to Deny Benjamin R. Simpson 
Defendants Request for Costs & Attorney Fees 
LARSEN Hearing result for Motion scheduled on Benjamin R. Simpson 
09/10/2013 03:00 PM: Hearing Held James 
Risch 30 min-disallow attorney fees and costs 
LARSEN District Court Hearing Held Benjamin R. Simpson 
Court Reporter: JoAnn Schaller 
Number of Transcript Pages for this hearing 
estimated: under 100 pages 
LARSEN Memorandum Decision And Order Granting In Benjamin R. Simpson 
Part And Denying In Part Plaintiffs Motion To 
Deny Defendant's Requests For Costs And 
Attorney Fees 
LARSEN Amended Final Judgment Benjamin R. Simpson 
BAXLEY Satisfaction Of Judgment Benjamin R. Simpson 
LEU Bond Posted - Cash (Receipt 43492 Dated Benjamin R. Simpson 








Bond Converted (Transaction number 2182 dated Benjamin R. Simpson 
10/23/2013 amount 100.00) 
Bond Converted (Transaction number 2183 dated Benjamin R. Simpson 
10/23/2013 amount 634.80) 
Filing: L4 - Appeal, Civil appeal or cross-appeal Benjamin R. Simpson 
to Supreme Court Paid by: Meyer, Christopher 
H (attorney for City of Hayden) Receipt number: 
0044181 Dated: 10/25/2013 Amount: $109.00 
(Check) For: City of Hayden (defendant) 
Notice of Appeal and Cross-Appeal - Christopher Benjamin R. Simpson 
Meyer 080 City of Hayden 
Bond Posted -Cash (Receipt44182 Dated Benjamin R. Simpson 
10/25/2013 for 100.00) 
Bond Posted - Cash (Receipt 44186 Dated 
10/25/2013 for 110.50) 
Notice of Lodging Transcript (63 pages} 
Benjamin R. Simpson 
Benjamin R. Simpson 
NOTC LEU Amended Notice Of Appeal And Cross-Appeal Benjamin R. Simpson 
Bond Converted (Transaction number 2323 dated Benjamin R. Simpson BNDV MITCHELL 
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Firs icial District Court - Kootenai County 
ROA Report 
Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson 
North Idaho Building Contractors Association, etal. vs. City of Hayden 
User: LEU 










North Idaho Bldg v City Of Hayden 
Judge 
Bond Converted (Transaction number 2513 dated Benjamin R. Simpson 
12/11/2013 amount 110.50) 
Notice of Lodging Transcript Benjamin R. Simpson 
Docket No. 41316-2013 755 of 843 
TABLE OF CONTENTS 
COMPLAINT 
Filed April 12, 2012 ............................................................................................................................. 15 
AMENDED COMPLAINT 
Filed June 4, 2012 ............................................................................................................................... 32 
ANSWER TO AMENDED COMPLAINT 
Filed June 27, 2012 ............................................................................................................................. 51 
CITY'S MOTION FOR SUMMARY JUDGMENT 
Filed October 15, 2012 ....................................................................................................................... 68 
CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
Filed October 15, 2012 ....................................................................................................................... 71 
FIRST AFFIDAVIT OF STEFAN CHATWIN 
Filed October 15, 2012 ....................................................................................................................... 108 
FIRST AFFIDAVIT OF CHRISTOPHER H. MEYER 
Filed October 15, 2012 ....................................................................................................................... 204 
SECOND AFFIDAVIT OF CHRISTOPHER H. MEYER 
Filed December 5, 2012 ..................................................................................................................... 318 
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Filed December 6, 2012 ..................................................................................................................... 384 
SECOND AFFIDAVIT OF STEFAN CHATWIN 
Filed December 6, 2012 ..................................................................................................................... 401 
AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF RESPONSE TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Filed December 6, 2012 ..................................................................................................................... 407 
CITY'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
Filed December 12, 2012 ................................................................................................................... 540 
SECOND AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF RESPONSE TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Filed March 5, 2013 ............................................................................................................................ 559 
PLAINTIFFS' RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Filed March 5, 2013 ............................................................................................................................ 577 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 756 of 843 
TABLE OF CONTENTS 
FIRST AFFIDAVIT OF MARTIN C. HENDRICKSON 
Filed March 12, 2013 .......................................................................................................................... 602 
CITY'S REPLY TO BUILDERS' SUBSTITUTED RESPONSE ON MOTION FOR SUMMARY JUDGMENT 
Filed March 12, 2013 .......................................................................................................................... 606 
. MEMORANDUM DECISION AND ORDER GRANTING IN PART AND DENYING IN PART 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Filed April 5, 2013 ............................................................................................................................... 634 
FIRST AFFIDAVIT OF DONNA L PHILLIPS 
Filed May 16, 2013 ............................................................................................................................. 657 
STIPULATION REGARDING ACCOUNTING ISSUES 
Filed June 28, 2013 ............................................................................................................................. 669 
ORDER GRANTING SUMMARY JUDGMENT 
Filed July 2, 2013 ................................................................................................................................ 674 
JUDGMENT 
Filed July 2, 2013 ................................................................................................................................ 679 
FOURTH AFFIDAVIT OF CHRISTOPHER H. MEYER 
Filed July 16, 2013 .............................................................................................................................. 682 
SECOND AFFIDAVIT OF MARTIN C. HENDRICKSON 
Filed July 16, 2013 .............................................................................................................................. 711 
AFFIDAVIT OF NANCY STRICKLIN 
Filed July 16, 2013 .............................................................................................................................. 715 
CITY'S MEMORANDUM OF COSTS AND ATTORNEY FEES WITH SUPPORTING STATEMENT 
Filed July 16, 2013 .............................................................................................................................. 720 
AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF MOTION TO DENY COSTS AND FEES 
Filed July 30, 2013 .............................................................................................................................. 762 
MOTION AND MEMORANDUM TO DENY DEFENDANT'S REQUEST FOR COST AND 
ATTORNEY FEES 
Filed July 30, 2013 .............................................................................................................................. 767 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 757 of 843 
TABLE OF CONTENTS 
NOTICE OF APPEAL 
Filed August 12, 2013 ......................................................................................................................... 778 
ORDER REMANDING TO DISTRICT COURT FOR FINAL JUDGMENT 
Filed August 21, 2013 ......................................................................................................................... 782 
FINAL JUDGMENT 
Filed August 29, 2013 ......................................................................................................................... 784 
CITY'S RESPONSE BRIEF IN OPPOSITION TO BUILDER'S MOTION TO DENY CITY'S REQUEST 
FOR COSTS AND ATTORNEY FEES 
Filed September 3, 2013 .................................................................................................................... 787 
REPLY BRIEF IN SUPPORT OF MOTION TO DENY DEFENDANT'S REQUEST FOR COSTS AND 
ATTORNEY FEES 
Filed September 6, 2013 .................................................................................................................... 801 
MEMORANDUM DECISION AND ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S 
MOTION TO DENY DEFENDANT'S REQUESTS FOR COSTS AND ATTORNEY FEES 
Filed September 11. 2013 .................................................................................................................. 806 
AMENDED FINAL JUDGMENT 
Filed October 3, 2013 .......................................................................................................................... 822 
SATISFACTION OF JUDGMENT 
Filed October 8, 2013 ......................................................................................................................... 825 
NOTICE OF APPEAL AND CROSS-APPEAL 
Filed October 23, 2013 ....................................................................................................................... 828 
NOTICE OF TRANSCRIPT LODGED 
Filed October 30, 2013 ....................................................................................................................... 834 
AMENDED NOTICE OF APPEAL AND CROSS-APPEAL 
Filed November 4, 2013 ..................................................................................................................... 835 
NOTICE OF TRANSCRIPT LODGED 
Filed December 17, 2013 ................................................................................................................... 841 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 758 of 843 
INDEX 
AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF MOTION TO DENY COSTS AND FEES 
Filed July 30, 2013 .............................................................................................................................. 762 
AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF RESPONSE TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Filed December 6, 2012 ..................................................................................................................... 407 
AFFIDAVIT OF NANCY STRICKLIN 
Filed July 16, 2013 .............................................................................................................................. 715 
AMENDED COMPLAINT 
Filed June 4, 2012 ............................................................................................................................... 32 
AMENDED FINAL JUDGMENT 
Filed October 3, 2013 ......................................................................................................................... 822 
AMENDED NOTICE OF APPEAL AND CROSS-APPEAL 
Filed November 4, 2013 ..................................................................................................................... 835 
ANSWER TO AMENDED COMPLAINT 
Filed June 27, 2012 ............................................................................................................................. 51 
CITY'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
Filed December 12, 2012 ................................................................................................................... 540 
CITY'S MEMORANDUM OF COSTS AND ATTORNEY FEES WITH SUPPORTING STATEMENT 
Filed July 16, 2013 .............................................................................................................................. 720 
CITY'S MOTION FOR SUMMARY JUDGMENT 
Filed October 15, 2012 ....................................................................................................................... 68 
CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
Filed October 15, 2012 ....................................................................................................................... 71 
CITY'S REPLY TO BUILDERS' SUBSTITUTED RESPONSE ON MOTION FOR SUMMARY JUDGMENT 
Filed March 12, 2013 .......................................................................................................................... 606 
CITY'S RESPONSE BRIEF IN OPPOSITION TO BUILDER'S MOTION TO DENY CITY'S REQUEST 
FOR COSTS AND ATTORNEY FEES 
Filed September 3, 2013 .................................................................................................................... 787 
COMPLAINT 
Filed April 12, 2012 ............................................................................................................................. 15 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 759 of 843 
INDEX 
FINAL JUDGMENT 
Filed August 29, 2013 ......................................................................................................................... 784 
FIRST AFFIDAVIT OF CHRISTOPHER H. MEYER 
Filed October 15, 2012 ....................................................................................................................... 204 
FIRST AFFIDAVIT OF DONNA L PHILLIPS 
Filed May 16, 2013 ............................................................................................................................. 65 7 
FIRST AFFIDAVIT OF MARTIN C. HENDRICKSON 
Filed March 12, 2013 .......................................................................................................................... 602 
FIRST AFFIDAVIT OF STEFAN CHATWIN 
Filed October 15, 2012 ....................................................................................................................... 108 
FOURTH AFFIDAVIT OF CHRISTOPHER H. MEYER 
Filed July 16, 2013 .............................................................................................................................. 682 
JUDGMENT 
Filed July 2, 2013 ................................................................................................................................ 679 
MEMORANDUM DECISION AND ORDER GRANTING IN PART AND DENYING IN PART 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Filed April 5, 2013 ............................................................................................................................... 634 
MEMORANDUM DECISION AND ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S 
MOTION TO DENY DEFENDANT'S REQUESTS FOR COSTS AND ATTORNEY FEES 
Filed September 11. 2013 .................................................................................................................. 806 
MOTION AND MEMORANDUM TO DENY DEFENDANT'S REQUEST FOR COST AND 
ATTORNEY FEES 
Filed July 30, 2013 .............................................................................................................................. 767 
NOTICE OF APPEAL AND CROSS-APPEAL 
Filed October 23, 2013 ....................................................................................................................... 828 
NOTICE OF APPEAL 
Filed August 12, 2013 ......................................................................................................................... 778 
NOTICE OF TRANSCRIPT LODGED 
Filed December 17, 2013 ................................................................................................................... 841 
NOTICE OF TRANSCRIPT LODGED 
Filed October 30, 2013 ....................................................................................................................... 834 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 760 of 843 
INDEX 
ORDER GRANTING SUMMARY JUDGMENT 
Filed July 2, 2013 ................................................................................................................................ 674 
ORDER REMANDING TO DISTRICT COURT FOR FINAL JUDGMENT 
Filed August 21, 2013 ......................................................................................................................... 782 
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Filed December 6, 2012 ..................................................................................................................... 384 
PLAINTIFFS' RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Filed March 5, 2013 ............................................................................................................................ 577 
REPLY BRIEF IN SUPPORT OF MOTION TO DENY DEFENDANT'S REQUEST FOR COSTS AND 
ATTORNEY FEES 
Filed September 6, 2013 .................................................................................................................... 801 
SATISFACTION OF JUDGMENT 
Filed October 8, 2013 ......................................................................................................................... 825 
SECOND AFFIDAVIT OF CHRISTOPHER H. MEYER 
Filed December 5, 2012 ................................................................ : .................................................... 318 
SECOND AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF RESPONSE TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Filed March 5, 2013 ........................................................................... : ................................................ 559 
SECOND AFFIDAVIT OF MARTIN C. HENDRICKSON 
Filed July 16, 2013 .............................................................................................................................. 711 
SECOND AFFIDAVIT OF STEFAN CHATWIN 
Filed December 6, 2012 ..................................................................................................................... 401 
STIPULATION REGARDING ACCOUNTING ISSUES 
Filed June 28, 2013 ............................................................................................................................. 669 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 761 of 843 
... 
JASON S. RISCH (ISB #6655) 
JOHN R. JAMESON (ISB #7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702-6012 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
Attorneys for Plaintiffs 
. 
STA1 £ OF IOAHO ~ SS 
COUNTY OF KOOTENAlf 
FILED: 
2013 JUL 30 PH 3: 30 
IN THE DISTRICT COURT OF THE FIRST WDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NORTH IDAHO BUILDING 
CONTRACTORS ASSOCIATION, an 
Idaho non-profit corporation; TERMAC 
CONSTRUCTION, INC., an Idaho 
corporation, on behalf of itself and all 
others similarly situated; and JOHN 









County of Ada ) 
) 
) 
) Case No. CV 12-2818 
) 
) AFFIDAVIT OF JOHN R. JAMESON IN 












JOHN R. JAMESON, being first duly sworn upon oath, deposes and says: 
1) I am an attorney at law duly licensed to practice in the State ofldaho; I am the counsel for 
the Plaintiffs, NORTH IDAHO BUILDING CONTRACTORS ASSOCIATION and 
AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF MOTION TO DENY COSTS AND 
FEES-I 




TERMAC CONSTRUCTION, INC., in the above-entitled action, and am competent to 
testify to the facts affirmed herein and have a personal knowledge hereof. 
2) On or about April 24, 2013, legal counsel for Defendant, City of Hayden, contacted my 
office. This conversation started settlement negotiations regarding a potential resolution to 
the outstanding factual issues of this case. Both parties mutually agreed to resolve the 
factual issues through affidavit and stipulation. 
3) The agreed upon method of settlement was for the City to go back and review the 
discrepancies Plaintiff had cited, and then propose corrections to this inappropriate 
spending. They did so and provided the same to my office. 
4) My clients and I reviewed the accounting presented by the City. We found several 
discrepancies in the numbers. Plaintiffs chose not to quibble over the accounting and 
accept the numbers proposed by Defendant thus resolving this litigation. 
5) A true and correct copy of correspondence from Christopher Meyer, counsel for Defendant 
and Risch Pisca memorializing these settlement negotiations is attached hereto as Exhibit 
"A." 
6) Between March 1, 2012 and June 30, 2013, Plaintiffs incurred legal fees and expenses 
totaling $51,896.83 in bringing this action against Defendant. On the contrary, Defendant 
purportedly spent $221,543.00 during the same time period. A true and correct copy of 
Risch Pisca's billing summary for the above stated dates is attached hereto as Exhibit "B." 
Specific invoices are available but not provided in the interests of brevity. 
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DATED This 30th day of July, 2013. 
A,PLLC 
SUBSCRIBED AND SWORN To before me this 30 
Residing ~ B~ise, I~o"Al 1 • l l'\n Iv\ 
. My Comnuss10n Exprres:-b'd-""-1-\Jl=-i-1-~--'--~-1---
CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of July, 2013, I caused to be served a true and correct 
copy of the foregoing AFFIDAVIT OF JOHN R. JAMESON IN SUPPORT OF MOTION TO 
DENY COSTS AND FEES as follows: 
Christopher H. Meyer 
Gary G. Allen 
Martin C. Hendrickson 
GIVENS PURSLEY, LLP 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Attorneys for City of Hayden 
[ ] U.S. Mail 
[ ] Hand Delivery 
[X] Facsimile (208) 388-1300 
[ ] Overnight Mail 
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Jason and John, 
Christopher H Meyer [ChrisMeyer@givenspursley.com] 
Tuesday, May 14, 20134:00 PM 
John Jameson; Jason Risch 
Gary G Allen; Nancy Stricklin Esq. (nancy@mslawid.com); Jerry D. Mason 
(jerry@mslawid.com} 
Proposed stipulation in NIBCA v. Hayden [IWOV-GPDMS.F!D530836] 
Stipulation re accounting issues (5-14-2012 draft).PDF 
I am writing to follow up on our telephone discussions on April 18 and 24. 
At that time, we discussed ways to resolve the "accounting issues" so that we can wrap up the district court matter and 
allow NIBCA to file an appeal. 
When we last spoke, the ball was left in the City's court. 
We promised to provide a detailed explanation ofthe status of each of the accounting issues, including an explanation 
of what steps the City has taken to address them. 
That has now been completed. 
The City reviewed not only the accounting issues previously identified by NIBCA, but also undertook an independent 
review to see if there were any other acc~unting issues not previously identified by you. 
The promised summary has been prepared· in the form of an affidavit by Donna Phillips, which we are filing with the 
Court today. 
You should have received an electronic copy of that by now. 
We also discussed entering into a stipulation that would enable the Court to issue a final judgment on the entire case, 
while preserving the core legal issues for you to appeal. 
I am attaching to this email a proposed stipulation that accomplishes this. 
Please let me know if this does the job. 
I believe that both my client and yours share the goal of getting this to the next step as efficiently as possible. 
I appreciate your cooperation in this regard. 
~~~~ 
Christopher H. Meyer 
Givens Pursley LLP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701 
chrismeyer@givenspursley.com 
Direct Line: 208 388-1236 
Cell: 208-407-2792 
Facsimile: 208 388-1300 
Assistant: Jill Stevenson (208-388-1250) mailto:iillsteyenson@givenspurslev.com 
CONFIDENTIALITY NOTICE: This e-mail contains confidential information that is protected by the attorney-client and/or work product privilege. It is 
intended only for the use of the indivldua~s) named as recipients. If you are not the intended recipient of this e-mail, please notify the sender, please do 
not deliver, distribute or copy this e-mail, or disclose Its contents or take any action In reliance on the information is contains. 
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3:53 PM Risch Pisca, PLLC 
07/29/13 Customer QuickReport 
March 1, 2012 through July 29, 2013 
Type Date Num Amount 
NIBCA 
Invoice 3/31/2012 2257 3,184.00 
Invoice 4/30/2012 2315 4,902.09 
Invoice 5/31/2012 2374 2,967.00 
Invoice 6/29/2012 2433 677.00 
Invoice 7/31/2012 2490 701.85 
Invoice 8/31/2012 2547 510.00 
Invoice 9/30/2012 2606 1,275.35 
Invoice 10/31/2012 2666 2,516.17 
Invoice 11/30/2012 2723 1,526.50 
Invoice 12/31/2012 2776 7,217.31 
Invoice 1/31/2013 2829 1,276.91 
Invoice 2/28/2013 2886 10,415.97 
Invoice 3/31/2013 2949 11,357.18 
Invoice 4/30/2013 2993 1.055,16 
Invoice 5/31/2013 3046 1,447.43 
Invoice 6/30/2013 3104 866.91 
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COME NOW, Plaintiffs, NORTH IDAHO BUILDING CONTRACTORS 
ASSOCIATION, TERMAC CONSTRUCTION, INC., et al. by and through their counsel of 
record, Risch Pisca, PLLC, and hereby move this Court for an Order_ denying Defendant's request 
for an award of attorney fees. 
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This Motion is based on IRCP 54(d)(6), 54(e)(6) and LC. 12-117; is supported by the 
record herein and the included Memorandum of authorities and arguments. 
SUMMARY 
After months of attempted negotiations with Hayden, this case was initiated on April 12, 
2012 by the North Idaho Building Contractors Association ("NIBCA") against the Defendant, City 
of Hayden, raising concerns regarding the legality of Defendant's new sewer capitalization fee. 
The parties had a disagreement over the interpretation and application of the law used by Hayden 
to impose certain user fees and "equity buy-in" fees. Specifically, can the City legally force new 
users of a sewer system to pay for the future expansion of the system. NIBCA also challenged how 
those fees were being expended. NIBCA brought this suit to obtain a jurisdiction interpretation 
which would settle the parties' disagreement. 
Over the course of the previous year, both parties worked diligently to research and argue 
their respective positions. However, this case had only three court hearings, the last of which 
concluded as a matter oflaw, that municipalities may use capitalization fee revenue exclusively for 
future expansion of a sewer system. This Court also found certain issues of fact relating to how the 
City was spending the money. 
Defendant now asserts that it is entitled to an excessively inflated award of$221,543.00 for 
attorney fees claiming that the case was brought "without a reasonable basis in fact or law." 
Defendant claims to be the prevailing party in the suit based solely on the final judgment. 
H9wever, Defendant fails to fully inform this Court that the judgment which resolved this 
litigation is based on a negotiated settlement in which Defendant was forced to admit $555,986.73 
in improper expenditures from the capitalization fee account and $760,575.90 improperly spent 
from the operations and maintenance account. First Affidavit of Donna Phillips, Summary (filed 
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May 14, 2013). 
STANDARD OF REVIEW 
Defendant's request for attorney fees is based on Idaho Code§ 12-117(1) and (2), which 
state: 
(1) Unless otherwise provided by statute, in any proceeding 
involving as adverse parties a state agency or a political subdivision 
and a person, the state agency, political subdivision or the court 
hearing the proceeding, including on appeal, shall award the 
prevailing party reasonable attorney's fees, witness fees and other 
reasonable expenses, if it finds that the nonprevailing party acted 
without a reasonable basis in fact or law. 
(2) If a party to a proceeding prevails on a portion of the case, and 
the state agency or political subdivision or the court hearing the 
proceeding, including on appeal, finds that the nonprevailing party 
acted without a reasonable basis in fact or law with respect to that 
portion of the case, it shall award the partially prevailing party 
reasonable attorney's fees, witness fees and other reasonable 
expenses with respect to that portion of the case on which it 
prevailed. 
(Emphasis Added) 
The Idaho appellate courts have regularly held that the "without a reasonable basis in fact 
or law" standard is synonymous with the frivolous standard of I. C. § 12-121. "The requirement of 
LC. § 12-117 that the party acted without a reasonable ba_sis is similar to the requirement of LC. § 
12-121 that the cause was brought, pursued or defended frivolously, unreasonably or without 
foundation." Total Success Investments v. Ada County Highway District, 148 Idaho 688, 695 
(2010). "Both LC.§ 12-117 and § 12-121 permit the award of attorney's fees to the prevailing 
party if the court determines the case was brought, pursued or defended frivolously, unreasonably 
or without foundation." Nation v. State Dept. of Corrections, 144 Idaho 177, 194 (2007). 
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Although awards of attorney fees are within the sound discretion of this Court, the Idaho 
Court of Appeals has instructed that, "[s]uch award is appropriate when [the] Court is left with the 
abiding belief that the [case] has been brought or defended frivolously, umeasonably or without 
foundation." Suitts v. First Security Bank of Idaho, 125 Idaho 27 (Ct. App. 1993) (Emphasis 
added). 
ARGUMENT 
I. The Lawsuit Was Brought with a Reasonable Basis in both Fact and Law 
A. The factual and legal issues of this case are ones of first impression in Idaho. 
"When dealing with an issue of first impression, [ courts J are generally reluctant to find an 
action unreasonable." Ciszekv. Kootenai County Board of Commissioners, 151 Idaho 123 (2011). 
In Ciszek, property owners brought an action against the county to declare a zoning change invalid 
because the county commissioners had approved zoning changes on two separate parcels, but the 
landowner had only filed one application. Even though the county eventually prevailed, the 
Supreme Court ruled that the county was not entitled to an award of attorney fees, stating 
"[b ]ecause this Court has never addressed whether a local governing body is within its authority to 
approve two rezones based on a single application, we decline to award attorney fees to 
Respondents." Id at 13 5. 
The case at hand follows similar circumstances as those found in Ciszek. Defendant 
argues that the case law is well settled on whether a municipality may charge capitalization fees 
and exclusively use them for future expansion of its sewer system. However, there is not one 
statute or Idaho appellate court decision that has dealt exclusively with whether municipalities 
may charge capitalization fees solely to fund future expansion projects. No other jurisdiction has 
ever had this type of peculiar fee structure reviewed by any court; most other municipalities use 
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Impact Fees to accomplish what Defendant has done. 
The closest Defendant can get to "well settled" case law is citing ·one sentence in one case. 
Defendant rests its whole argument on Viking Const., Inc. v. Hayden Lake Irrigation Dist., 149 
Idaho 187 (2010) which states, "The intent is to prevent such districts from transferring to their 
general funds revenues from works financed with bonds until full and adequate provision has been 
made for the five listed purposes, including providing the reserve for improvements to those 
works." Id at 197. Nothing in this sentence states an authorization that municipalities may, in lieu 
of following bonding procedures, charge capitalization fees to be used for the future expansion of 
the municipality's sewer system. 
A reasonable legal argument was made by NIBCA and the fact that this Court eventually 
found in favor of Defendant's position does not indicate that NIBCA's position was brought 
frivolously or in bad faith. 
B. Even with the existing Idaho law, a reasonable dispute existed over the legal basis 
for Defendant's fee. 
Where there is a "reasonable controversy over the application of [a statute or law] to the 
circumstances[,]" an award of attorney fees under LC. § 12-117 is inappropriate. Central Paving 
Co., Inc. v. Idaho Tax Commission, 126 Idaho 174, 178 (1994). "'[F]rivolous conduct ... means 
conduct or argument of counsel that is not supported in fact or warranted under existing law and 
cannot be supported by a good faith argument for an extension, modification, or reversal of 
existing law." Hanf v. Syringa Realty, Inc., 120 Idaho 364, 370 (1991). In Hanf. although 
considering an award of attorney fees under LC. § 12-121, the trial court found Idaho law to be 
unclear regarding a broker's duty in a real estate transaction. "The trial court, having found Idaho 
law to be unclear, uncertain and conflicting, examined conflicting authority from other 
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jurisdictions to determine the broker's duty." Id. The Court found that because the existing Idaho 
case law was unsettled, plaintiffs legal argwnent could not be found to be "so plainly fallacious as 
to be deemed frivolous, or that their case was not supported by a good faith argument" so to justify 
an award of attorney fees. Id 
~A misperception of law or of one's interest under the law is not, by itself, unreasonable 
conduct. Rather, the question must be whether the position adopted by the [plaintiff] was not only 
incorrect but so plainly fallacious that it could be deemed frivolous, unreasonable or without 
foundation." Lowery v. Board of County Commissioners for Ada County, 115 Idaho 64, 69 
(1988), quoting Wing v. Amalgamated Sugar Co., 106 Idaho 905, 911 (Ct App. 1984). "Where 
questions oflaw are raised, attorney fees should be awarded under I.C. § 12-121 [or§ 12-117] only 
if the nonprevailing party advocates a plainly fallacious, and therefore, not fairly debatable, 
position." Id. 
This case is directly on point with the holding in Hanf, in which the trial court had to look 
to foreign jurisdictions to assist in determining the outcome of the case. Here, this Court cited 
authority from Arizona and Florida to clarify uncertainties in Idaho law. Although NIBCA was 
ultimately unsuccessful in asserting its legal position, the mere fact that it argued that this was an 
unsettled area of law does not indicate that its position was plainly fallacious and not fairly 
debatable. The mere fact that Defendant allegedly expended such considerable legal resources, 
$221,543.00, shows that legitimate legal argwnents were being made by NIBCA. NIBCA's 
conduct in bringing this cause of action cannot be found to be so simple and without foundation as 
to justify penalizing NIBCA with an award of attorney fees to Defendant. 
C. NIBCA raised legitimate factual concerns regarding Defendant's expenditures of 
funds from the capitalization fee account 
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Courts are loathe to punish parties for exercising their legal rights and therefore have set a 
very high bar for finding frivolous conduct. "If there is a legitimate, triable issue of fact or a 
legitimate issue oflaw, attorney fees may not be issued under [LC. § 12-121 or§ 12-117] even 
though the losing party has asserted factual or legal claims that are frivolous, unreasonable or 
without foundation." Thomas v. Madsen, 142 Idaho 635,639 (2006). "[T]he total [prosecution] 
of a party's proceedings must be unreasonable or frivolous before an award of attorney fees was 
justified under I.C. § 12-121 [and§ 12-117] and Rule 54(e)." Turner v. Willis, 119 Idaho 1023, 
I 025 (1991 ), quoting Magic Valley Radiology Associates, P.A. v. Professional Business Services, 
Inc., 119 Idaho 558,563 (1990). "[I]t is not appropriate to segregate those claims and defenses to 
detennine which were or were not frivolously defended or pursued." Id. 
Arguing for a moment that this Court were inclined to find that NIBCA had in fact pursed 
portions of this suit frivolously, this Court would still be hard pressed to find a legal basis to award 
attorney fees to Defendant. In this Court's Memorandum Decision and Order Granting in Part 
and Denying in Part Defendant's Motion for Summary Judgment, it was ruled that there were 
legitimate issues of material facts concerning Defendant's expenditures of funds from its 
capitalization fee account. This was a result of NIBCA presenting evidence to this Court of a 
sampling of these misappropriations which eventually the City had to concede. See First Affidavit 
of Donna Phillips, where the city identified a total of$555,986.73 in improper expenditures from 
the capitalization fee account and an additional $760,575.90 of fees from their operations and 
maintenance account. Although a settlement was ultimately negotiated concerning these 
misappropriated funds, it cannot possibly be said that NIBCA did not raise a legitimate triable 
issue and in fact prevailed on getting each account refunded. Therefore, an award for attorney fees 
under LC § 12-117 is inappropriate. 
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II. Defendant Was Not The Prevailing Party In This Litigation. 
"The district court's determination of prevailing party status for the purpose of awarding 
attorney fees and costs is within the court's sound discretion." Hobson Fabricating Corp. v. SEIZ 
Construction, LLC, 154 Idaho 45, 47 (2012). "This Court has held that the trial court has the 
-discretion to decline an award of attorney fees when it determines that both parties have prevailed 
in part." Id 
Defendant attempts to mislead this Court by stating that it prevailed on all points. 
Defendant starts by stating, "In response to the Memorandum Decision, the City filed the First 
Affidavit of Donna L. Phillips which addressed each of the disputed material facts identified by the 
Builders." City 's Memorandum of Costs and Attorney Fees with Supporting Statement ( filed July 
16, 2013, Page 11) (Emphasis added). On the contrary, Defendant contacted NIBCA's counsel 
and requested that the parties work together to address the misspent money identified through 
Plaintiffs discovery and factual research. Affidavit of.John James.on in Support of Motion to Deny 
Costs and Fees, 112-5 (filed herewith). It was not in response to this Court's decision; it was in 
response to the Plaintiff's claims and was obviously conceded by Defendant because they knew 
they were going to lose the issue at trial. 
As stated above, the Plaintiffs and Defendant, working together, identified $555,986.73 in 
improper expenditures from the capitalization fee account and $760,575.90 from the operations 
and maintenance account. Phillips Aff., Page 10. Although NIBCA discovered several 
discrepancies in the accounting presented in the Phillips Affidavit, NIBCA was generally satisfied 
with Plaintiffs admission to error and the proposed corrections. NIBCA chose not to quibble over 
small amounts of money and entered into the Stipulation that ended this case. Jameson Aff., 1 4. 
Astonishingly, Defendant fails to mention anything about this negotiated settlement and 
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fails to recognize that this. Court held in NIBCA's favor when it found that there were genuine 
issues of material facts regarding the expenditures from the capitalization fee account. Defendant 
knew it did not want to stand before this Court and try to justify its misappropriations as they could 
have potentially been used to invalidate Defendant's fee in its· entirety. The accounting 
discrepancies were not as inconsequential as Defendant would have this Court believe. 
Defendant is not the prevailing party as required by I.C. 12-117. 
III. Defendant's Attorney Fees Are Unreasonable Given the Time and Labor Required to 
Resolve this Case Prior to Trial. 
This case was initiated by NIBCA on.April 12, 2012. Less than a year later on April 5, 
2013, this Court issued its Memorandum Decision and Order Granting in Part and Denying in 
Part Defendant's Motion for Summary Judgment. Thereafter, both parties worked together to 
formulate a mutual compromise to resolve any outstanding factual issues prior to trial. 
Exactly 358 days passed.between filing suit and this Court's Memorandum Decision and 
Order Granting in Part and Denying in Part Defendant's Motion for Summary Judgment. 
Defendant is now claiming it is entitled to an award of $221,543.00. This amount equates to 
roughly $620.00 per day, including Saturdays, Sundays and holidays, billed to Defendant during 
the pendency of this suit. Given Defendant's average billing rate, this means that Defendant's 
attorneys spent nearly 2.2 hours a day, every day, over the last year. Fourth Affidavit of 
Christopher H. Meyer, ,r 13 (filed July 16, 2013). Itis not only unreasonable but unfathomable that 
any attorney would need to dedicate that amount of time, including weekends and holidays, for an 
entire year on three hearings. 
In contrast, NIBCA spent only $51,896.83 to advance this case through summary judgment 
and final settlement. Jameson Ajf. ,r 6. Granted litigation strategy varies from case to case and 
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from Plaintiff to Defendant, but it is incomprehensible to believe that Defendant spent over four 
times the amount of time, effort and legal resources necessary to defend this litigation. 
The gross overstatement and unreasonableness of Defendant's attorney fees are obvious 
and replete throughout Defendant's invoices. Therefore, NIBCA will not waste the Court's time 
in-citingfo eacli offense as they are too numerous to mention herein. 
Defendant's attorney fees are clearly unreasonable given the scope of this litigation which 
was resolved through summary judgment and negotiated settlement. 
CONCLUSION 
NIBCA respectfully requests. that this Court reject Defendant's assertions that the Plaintiffs 
need to be punished for exercising their rights in challenging the legal foundation of the 
municipality's fees. Punishment would only serve to have a chilling effect. for all citizens 
throughout this state. Further, accepting and awarding an attorney's fees of this size will only serve 
to encourage law finns to run up excessive bills in the future. Each party should bare their own 
costs and fees. 
DATED This 30th day of July, 2013. 
RISCH + PISCA, PLLC 
By:'>.S~ 
--TA.s6Ns: RISCH, of the firm 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of July, 2013, I caused to be served a true and correct 
copy of the foregoing MOTION AND MEMORANDUM TO DENY DEFENDANT'S 
REQUEST FOR COSTS AND ATTORNEY FEES as follows: 
Christopher H. Meyer 
Gary G. Allen 
Martin C. Hendrickson 
GIVENS PURSLEY, LLP 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Attorneys for City of Hayden 
[ ] U.S. Mail 
[ ] Hand Delivery 
[X] Facsimile (208) 388-1300 
[ ] OvernightMail 
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TO: THE ABOVE NAMED DEFENDANT, CITY OF HAYDEN, AND THE 
PARTY'S ATTORNEYS OF THE FIRM GIVENS PURSLEY, LLP, 601 W. BANNOCK ST., 
BOISE, IDAHO 83701, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Plaintiff, North Idaho Building Contractors Association as appellant 
hereby appeals against the above named Defendant, City of Hayden to the Idaho Supreme Court 
from the Order Granting Summary Judgment, entered in the above entitled action on 5th day of 
NOTICE OF APPEAL - 1 
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April, 2013, and Judgment entered on the 2nd day of July, 2013, Honorable Judge Benjamin R. 
Simpson presiding. 
2. NIBCA has a right to appeal to the Idaho Supreme Cou~ and the order and judgment 
described in paragraph 1 above are appealable judgments and/or orders pursuant to l.A.R 11 ( a )(1 ) 
and 11 (a)(3) having been certified by the District Court as final and therefore jurisdiction is 
appropriate in the Idaho Supreme Court. 
3. Preliminary statements of the issues on appeal are: 
a. Did the court err in ruling that the Idaho Revenue Bond Act, Idaho Code § 50-1027 
et seq., authorizes municipalities to collect sewer system "connection fees" which are to be solely 
used to pay for future expansion. 
b. Did the court err in ruling that Idaho Code § 63-1311 authorizes municipalities to 
collect sewer system "user fees" which are to be solely used to pay for future expansion. 
c. Did the court err in ruling as an undisputed factual matter that the Defendant's 
capitalization fee is imposed and calculated in direct relation to the hook-up to the Defendant's 
current sewer system. 
4. The appellant requests a transcript of the following hearing date: March 19, 2013. 
5. The appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28, I.A.R.: 
a. Complaint, filed April 12, 2012. 
b. Amended Complaint, filed June 4, 2012. 
c. Answer, filed June 27, 2012. 
d. City's Motion/or Summary Judgment, filed October 15, 2012. 
e. First Affidavit of Stefan Chatwin, filed October 15, 2012. 
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f. First Affidavit of Christopher H. Meyer, filed October 15, 2012. 
g. Affidavit of John R. Jameson in Support of Response to Defendant's Motion for 
Summary Judgment, filed December 6, 2012. 
h. Plaintiffs' Response to Defendant's Motion/or Summary Judgment, filed March 5, 
2013. 
1. Second Affidavit of John R. Jameson in Support of Response to Defendant's Motion 
for Summary Judgment, filed March 5, 2013. 
J. First Affidavit of Martin C. Hendrickson, filed March 12, 2013. 
k. City's Reply to Builders' Substituted Response on Motion for Summary Judgment, 
filed March 12, 20 I 3. 
I. Memorandum Decision and Order Granting in Part and Denying in Part 
Defendant's Motion/or Summary Judgment, filed April 5, 2013. 
m. First Affidavit of Donna Phillips, filed May 16, 2013. 
n. Stipulation Regarding Accounting Issues, filed June 28, 2013. 
o. Order Granting Summary Judgment, filed July 2, 2013. 
p. Judgment, filed July 2, 2013. 
6. No order has been entered sealing all or any part of the record or transcript. 
7. Jason S. Risch, the undersigned hereby certifies: 
a That a copy of this notice of appeal was and/or will be, simultaneously with filing, 
served on each reporter of whom a transcript has been requested to wit: 
JoAnn Schaller (for March 19, 2013 hearing) 
Kootenai County Courthouse 
324 West Garden Avenue 
Coeur d'Alene, Idaho 83816 
b. That the estimated fee for preparation of the reporter's transcript has been paid. 
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,:··· 
c. That the estimated fee for preparation of the clerk's record has been paid. 
d. That all appellate filing fees have been paid. 
e. That a copy of this notice of appeal was and/or will be, simultaneously with filing, 
served upon all other parties required pursuant to I.A.R 20, to wit: 
CITY OF HAYDEN 
- - e/e-:Glmstepner--Me-yet,eeunsel-of.reooro---- ---- - -------- ---- ... -
Givens Pursley, LLP 
60 I West Bannock Street 
Boise, Idaho 83701 
DATED This 6th day of August, 2013. 
CERTIFICATE OF SERVICE 
I hereby certify that on the 6th day of August, 2013, I caused to be served a true and correct 
copy of the foregoing NOTICE OF APPEAL as follows: 
Christopher H. Meyer 
Gary G. Allen 
Martin C. Hendrickson 
GIVENS PURSLEY, LLP 
601 West Bannock Street 
P.O. Box2720 
Boise, Idaho 83701-2720 
Attorneys for City of Hayden 
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[ ] Overnight Mail 
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non-profit cotporation; TERMAC ) ORDER REMANDING TO DISTR1CT 
CONSTRUCTION, INC., an Idaho ) COURT FOR FINAL JUDGMENT 
corporation, on behalf of itself and all others ) 
similarly situated, ) Supreme Court Docket No. 41316-2013 
Plaintiffs-Appellants, 
and 
JOHN DOES 1-50, whose true name~ are 
unknown, 
v. 














This appeal is from the JUDGMENT with RULE 54(b) CERTIFICATE file stamped 
July 2, 2013. This judgment does not appear to be a final judgment, pursuant to I.R.C.P 54(a), 
because it contains procedural history. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that pursuant to Idaho Appellate Rules 1 l(a), 13.3, and 
17(e)(2), the above-entitled matter be, and hereby is, REMANDED TO THE DISTRICT COURT 
and proceedings in this appeal shall be SUSPENDED to allow for the entry of a FINAL 
JUDGMENT that does not contain a record of prior proceedings. Upon entry of the FINAL 
JUDGMENT by the District Court, the District Court Clerk is directed to transmit a certified copy 
of the FINAL JUDGMENT to this Court, at which time this appeal shall proceed accordingly. 
ORDER REMANDING TO DISTRICT COURT FOR FINAL JUDGMENT-Docket No. 41316-
2013 
==:lll=!!i!=!!:. North Idaho Bldg v City Of Hayden :!!!=!i!!!i=!!!!!!!E~pry:,cciket No. 41316-2013 
DA TED this 1Q_ day o~3. 
For the Supreme Court 
Stephen W. Kenyo11,I'k 
-- - -----cc:- -Counsel ofRecord -·-·-----· ·--··- --·-·-·--------~ 
District Court Clerk 
District Court Reporter 
District Court Judge 
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Christopher H. Meyer [ISB No. 446!] 
Gary G. Allen [ISB No. 4366] 
Martin C. Hendrickson [l~B No. 5876] 
GNENS PURSLEY LLP 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
----- :Fax=-(208}-l8&l300v---
chrismeyer@givenspursley.com 
Attorneys for Ci'ty of Hayden 
STATE OF IDAHO } s 
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CLE, CU AT ~.M 
---------------
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NORTH IDAHO BUILDING CONTRACTORS 
AsSOCIATION, an Idaho non-profit 
corporation; TERM.Ac CONSTRUCTION, INC., an 
Idaho corporation, on behalf of itself and all 
others similarly situated; and JOHN DOES 1- · 
50, whose true names are unknown 
Plaintiffs 
v. 
CITY OF HAYDEN, an Idaho municipality 
Defendant 
Case No.: CV 2012-2818 
FINAL JUDGMENT 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 
1. That judgment is entered in favor of the Defendant and against each and all of the 
Plaintiffs on all COlD'ltS of Plaintiffs 'Amended Complaint; and 
2. That all of the Plaintiffs' claims against the Defendant are dismissed with 
prejudice. 
FINAL JUDGMENT 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 
DATED this _ti_ day of A ll,G, , 2013. 
~;.;~~4-
Distr.ict Court Judge C"'/ 
cu, 6- - lfrl 0 
-----------
RULE 54(B) CERTIFICATE 
With respect to the issues detennined by the above judgment it is hereby CERTIFIED, in 
accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is no just reason 
for delay of the entry of a final judgment and that the Court has and does hereby direct that the 
above judgment shall be a final judgment upon which execution may issue and an appeal may be 
taken as provided by the Idaho Appellate Rules. 
DATED this-21_ day of A i.t_G,. 2013. 
FINAL JUDGMENT 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ;;t'l day of •-t. . 2013, the foregoing was 
filed, served, and copied as follows: 
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Risch Pisca, PPLC D Overnight Mail 
407 W. Jefferson St. r · Facsimile 
Boise, ID 83702-6012 0 E-mail 
Facsimile: 288-345-9928 
jjameson@rischpisca.com 
Christopher H. Meyer 
Gary G. Allen 
Martin C. Hendrickson 
Givens Pursley LLP 
P.O. Box 2720 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NORTH IDAHO BUILDING CONTRACTORS 
AsS0CIA TION, an Idaho non-profit 
corporation; TERMAC CONSTRUCTION, INC., an 
Idaho corporation, on behalf of itself and all 
others similarly situated; and JOHN DOES 1-
50, whose true names are unknown. 
Plaintiffs, 
V. 
CITY OF HAYDEN, an Idaho municipality 
Defendant. 
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INTRODUCTION 
On July 16, 2013, Defendant City of Hayden ("City") submitted City's Memorandum of 
Costs and Attorney Fees with Supporting Statement ("City's Memo of Costs and Fees"). On July 
30, 2013, Plaintiffs North Idaho Building Contractors Association and Termac Construction, Inc. 
(co1lectively, "Builders") filed their Motion and Memorandum to Deny Defendant's Request for 
Costs and Attorney Fees ("Builders' Opening Brief') together with supporting affidavits. This is 
the City's brief in opposition to the Builders' motion. 
The City seeks an award of $341.84 for costs and $221,543.00 for attorney fees. The 
Builders object to the request on the grounds that their pursuit of this litigation was not 
unreasonable, that the City is not the prevailing party, and that the attorney fees are excessive. 
ARGUMENT 
I. THE ATTORNEY FEES INCURRED BY THE CITY WERE REASONABLE. 
The City incurred attorney fees in the amount of $221,543 defending this lawsuit. The 
Builders contend that is excessive, because they incurred attorney fees of only $51,896.83. 
The Builders provided an affidavit of counsel showing only the total attorney fees billed 
on a monthly basis, but without any description or explanation whatsoever as to the task, the 
attorneys involved, the hourly rates charged, or anything else. This absence of detail makes it 
impossible to compare meaningfully the City's fees with those of the Builders. Accordingly, the 
Court should give little or no weight to this comparison. 
In any event, the disparity in fees incurred by the City and the Builders is reflective of 
their differing approach to this litigation. From the start, indeed from about a year before this 
litigation started, the City engaged in an open, transparent, and fully engaged effort to respond to 
inquiries from the Builders. The City's approach was the opposite of "hide the ball." The City 
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) 
naively assumed that if it provided information forthrightly, litigation could be avoided or, at 
least, promptly resolved. 
Inexplicably dissatisfied with the extensive pre-litigation informal discovery provided by 
the City, the Builders engaged in far-reaching post-litigation discovery. The Builders would ask 
an open-ended question such as "give us all the information on X." It does not cost very much to 
ask that question. The City then incurred considerable cost in scouring its records and producing 
volumes of information. The City not only produced the information, but provided affidavits and 
other explanatory material to carefully walk the Builders through the information. 
If anything, the Builders' relatively low attorney bill suggests that that they spent 
surprisingly little time actually reading the mountains of documents and gigabytes of digital files 
which they insisted on obtaining through formal discovery. At the end of the day, they 
figuratively shrugged their shoulders and walked away from the "accounting issues." 
Apparently, this was not an expensive undertaking for them, but it was quite expensive for the 
City. 
The sad thing is that this case could have been quickly and easily resolved. As is evident 
from the Builders' complaint, the gravamen of this lawsuit was a straightforward question of 
law: Is the City authorized to charge a sewer fee that will be used not just to recover costs 
already incurred but to fund future sewer construction? That question could have been teed up 
on stipulated facts and presented for decision by this Court. 
The City tried to do just that. After the complaint was filed, the City's lawyers met with 
opposing counsel, and urged that this course be followed. The City prepared a proposed set of 
stipulated facts in which it admitted the key factual premise for the Builders' lawsuit-that the 
fee would fund future construction. But the Builders would not agree to this approach. Instead, 
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litigation costs soared as the City was required to gather, review, and provide mountains of data 
and address factual issues that, in the end, proved to be of so little consequence that the Builders 
abandoned any and al1 claims relating to "accounting issues." 
To be clear, the City does not object to the Builders' right to probe the City's accounting 
and confirm that its house was in order. People are rightly skeptical of their governments. We 
· are Idahoans. That is how we are, and that is a good thing. 
But there are far less costly ways to exercise that healthy skepticism-such as the 
informal discovery that had been underway for something like a year before the complaint was 
filed. Likewise, the Builders could have simply filed a request under the Idaho Public Records 
Act and then filed suit if they saw something fishy that the City would not address. 
The maddening thing is that the Builders had been going down this path when they 
inexplicably stopped and switched to litigation. 1 . The litigation, as we have noted, was focused 
on a legal question, which the Builders were convinced they would win despite the obvious 
precedents to the contrary. If the Builders really thought there were significant "accounting 
issues," why did they not raise them at the time that their accountant was going through the 
do.cuments provided by the City months before the complaint was filed? 
The answer is pretty clear. This lawsuit was never about accounting issues, The Builders 
were interested in a big damage award based on invalidating the entire fee. They switched to the 
"accounting issues" mantra only when it became apparent that they would lose the core of their 
1 Counsel for the Builders acknowledged the extensive pre-litigation information exchange, which resolved 
their concerns as to whether cap fees were being spent improperly on maintenance and other non-capital expenses: 
"Based on the substantial investigation and research performed by NIBCA, my client and I are in agreement with 
your statement that, 'Neither the HARSB nor the City capitalization fees are used for maintenance and repair of the 
system."' January 27, 2012 letter from John Jameson to Nancy Stricklin, p. 1, Exh. 4 to the Second Affidavit of 
Christopher H. Meyer filed on December 5, 2012. 
CITY'S RESPONSE BRIEF IN OPPOSITION TO BUILDER'S MOTION 
TO DENY CITY'S REQUEST FOR COSTS AND ATTORNEY FEES 
1836972_7 / I 1599-2 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 
Page 6 of 14 
792 of 843 
lawsuit. At the end of the day, even they had to admit that it amounted to nothing worth 
pursumg. 
In an effort to justify their dragging out the "accounting issues" argument to the bitter 
end, the Builders note that they "identified $555,986.73 in improper expenditures from the 
capitalization fee account and $760,575.90 from the operations and maintenance account." 
Builders' Opening Brief at 8. They do not mention that these two largely cancel each other out 
and result in a net undercharge of $204,589.17 to the capitalization fee account. There is a 
difference between an undercharge and an overcharge. The City was not, as the Builders 
apparently believed, using the capitalization fee account to illegally subsidize other city services. 
To the contrary, they were not using the capitalization fee account as much as they were entitled 
to! 
The City is not proud of these mistakes. It has egg on its face. But these accounting 
errors happen in virtually all businesses and governments. These accounting errors were of no 
real economic consequence and were immediately corrected-just as they would have been if 
they had been raised outside of this litigation. The Builders' insistence on formal discovery to 
address these minor issues significantly increased the attorney fees incurred by the City and 
explains a good portion of the disparity between the total amount of fees incurred by the City 
versus the amount incurred by the Builders. 
Then there is the briefing itself. The fact that the Builders spent so little on their attorney 
fees is not necessarily a good thing. For example, as noted in City's Memo o/Costs and Fees, 
~ 2 at 26-27, they failed to research the legislative history and ignored it when it was presented 
by the City. They still have not responded to this point. Rather than carefully probe and address 
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the weaknesses of their case, their approach fell into the "that's my story and I'm sticking to it" 
variety. To be sure, that is an inexpensive way to litigate. 
Given the significance of the issue, the potential impact upon the City's budget, and the 
very ability of the City to provide for future growth, the Builders should not have been surprised 
that the City spent a considerable sum defending this suit. 
U. THE CITY IS THE PREVAIL.ING PARTY 
The Builders argue against an award of fees and costs to the City on the ground that the 
City was not the prevailing party because of the genuine issues of material fact that were 
identified by this Court during the summary judgment motion practice and the subsequent 
agreement between the parties to resolve those issues. The Builders take offense at the City's 
characterization of the stipulated dismissal of the accounting issues as a win for the City and go 
so far as to accuse the City of trying to mislead this Court. They say: "Astonishingly, Defendant 
fails to mention anything about this negotiated settlement and fails to recognize that this Court 
held in NIBCA's favor when it found that there were genuine issues of materials facts regarding 
the expenditures from the capitalization fee account." Builders' Opening Brief, pp. 8-9. This 
statement is difficult to square with the detailed discussion of the procedural history of this case 
that appears on pages 11-12 of the City's Memo of Costs and Fees, which describes both the 
partial denial of the City's motion for summary judgment and quotes at length from the 
Stipulation Regarding Accounting Issues that resulted in the final judgment in favor of the City, 
which is the very embodiment of the agreement reached by the parties. 
As noted in Justice Eismann's concurrence in Straub v. Smith, 145 Idaho 65, 73, 175 P.3d 
754, 762 (2007): "Every attorney worth his or her salt knows that if you want to dismiss your 
complaint just before trial and do not want your client to be liable for the defendant's court costs 
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and attorney fees, you had better seek a stipulation stating that each party will bear their own 
costs and attorney fees." Indeed, in the context of that stipulated settlement, the Court explained: 
"In litigation, avoiding liability is as good for a defendant as winning a money judgment is for a 
plaintiff." Straub, 145 Idaho at 72, 175 P.3d at 761 (Eismann, J., concurring) (quoting Eighteen 
Mile Ranch, LLCv. NordExcavating&Paving1 Inc., 141 Idaho 716,719, 117P.3d 130,133 
(2005)). 2 
That the final judgment in this matter is a complete dismissal of all of the Builders' 
claims against the City cannot be disputed and therefore the City accurately stated in the City's 
Memo of Costs and Fees that it prevailed on all issues in the case. Not surprisingly, the Builders 
disagree with that characterization and insist that they prevailed at least in some small part based 
upon the partial denial of the motion for summary judgment and the terms of the agreement 
reflected in the Stipulation. But they have little to point to. 
Given that the Builders were seeking to have the City's entire capitalization fee system 
declared unconstitutional-implicating many millions of dollars in expansion projects-the fact 
that the accounting issues raised by the Builders resulted in no overcharge and, indeed, a net 
undercharge of about $200,000 to the capitalization fee account hardly seems like a victory. The 
actions taken by the City in response to the Builders' pursuit of accounting errors put no money 
in their pockets and resulted in the discovery that, on balance, the City is allowed to spend even 
more from its capital account that it had been doing. Ifthere was anything left, the Builders 
walked away from it: 
The Builders acknowledge that, based on their discovery 
2 The Straub case is not precisely on point because it dealt with a stipulation that completely dismissed the 
case .. In our situation, the Builders reserved the right to appeal the merits. However, the case is otherwise on all 
fours, and this minor difference does not affect the point made by Justice Eismann. 
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and the record in this case, they have no basis to challenge the facts 
set out in the Phillips Affidavit. 
Accordingly, the Builders withdraw with prejudice any 
claim relating to alleged accounting errors, financial discrepancies, 
or improper expenditures .... 
Stipulation Regarding Accounting Issues at 2-3. 
Regardless, as pointed out in the City's Memo of Costs and Fees, the determination of the 
prevailing party must be based upon the big picture. "Therefore, the issue in this case is not who 
succeeded on more individual claims, but rather who succeeded on the main issue of the action 
based on the outcome of both the litigation and the settlement." Hobson Fabricating Corp. v. 
SEIZ Const., LLC, 154 Idaho 45, 50,294 P.3d 171,176 (2012). Courts should take "an overall 
view, not a claim-by-claim analysis." Id The City does not concede that the Builders 
"prevailed" on the accounting claims, but it does not matter-those claims were never the focus 
of this litigation. The City prevailed on the legal issue that was at the heart of this case~ which 
makes the City the prevailing party. 
Furthermore, even if the Builders were found to have prevailed as to the resolution of the 
accounting issues, or at least to have reasonably pursued those issues, the City is still the 
prevailing party as to the central issue concerning the constitutionality of the sewer capitalization 
fee and can be awarded its fees related to that issue under Idaho Code § 12-117(2). 
The Builders' pattern in this litigation has been to ignore authority they find troubling. 
Here, again, the Builders ignore section 12-117(2) and do not argue that the City is not the 
prevailing party as to the legality of the fee. Builders' Opening Brief at 8-9. Therefore, even if 
this Court were to find that the City is not the prevailing party overall, the City is still entitled to 
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the fees related to that portion of the case if the Builders acted without a reasonable basis in fact 
or law. 
III. THE BUILDERS PURSUED nus CASE WITHOUT A REASONABLE BASIS 
The Builders contend that an award of fees in this case is not appropriate because the 
legality of the City's capitalization fee presented an issue of first impression or one that was at 
least unsettled. Unfortunately for the Builders, that is simply untrue. 
The Builders assert that ''there is not one statute or Idaho appellate court decision that has 
dealt exclusively with whether municipalities may charge capitalization fees solely to fund future 
expansion projects." Builders' Opening Brief, p. 4. That is technically true-but only by 
inclusion of "excJusively" and "solely," which are ultimately irrelevant. However, if we instead 
ask if there is a statute or Idaho appellate court decision that deals with whether municipalities 
may charge capitalization fees to fund future expansion projects, then the answer is a definitive 
yes. As the Court discussed, Idaho Code § 63-1311 allows the City to collect fees for any 
services that could otherwise be funded by property tax revenues. In tum, Idaho Code 
§§ 42-3212 and 42-3213 authorize taxes and charges for "the construction, installation, 
operation, and maintenance of district improvements." 
In addition, the Idaho Revenue Bond Act authorized the City to collect fees for "the cost 
of acquisition, construction, reconstruction, improvement, betterment or extension of any 
works." Idaho Code § 50-1030( e ). As observed by this Court, Memorandum Decision at 17, in 
Viking Const., Inc. v. Hayden Lake Irrigation Dist., 149 Idaho 187, 233 P.3d 118 (2010), the 
Idaho Supreme Court expressly stated that the authorization for such fees in a nearly identical 
revenue bond statute was not limited to a district issuing bonds. Thus, Idaho statutes plainly 
authorize a municipality to collect fees for sewer system expansion and improvements. 
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The cases relied upon by the Builders address situations where a governmental entity is 
collecting a fee without statutory authorization or is spending the collected fees for purposes 
other than those authorized by statute. The Builders knew (and the City acknowledged even 
before this lawsuit began) that the City was actually using the collected sewer capitalization fees 
for future expansion and improvements. Indeed, that was the very basis of their challenge. 
Instead of recognizing the statutory authorization, as applied by the Idaho Supreme Court in 
Viking, the Builders forced the City to engage in lengthy briefing of cases that were inapplicable 
based upon the Builders' own theory. 
The Builders also claim that the fact that this Court cited to out-of-state authority is proof 
that Idaho law was unclear. This Court stated: "The City's position is also supported by 
persuasive foreign case law." Memorandum Decision at 14 (emphasis added). The two foreign 
cases cited by this Court stood for the proposition "that a charge is a fee where it covers the cost 
of bestowing a particular benefit or service on an individual user, whereas a tax provides funding 
for public services at large." Id at 15. While on point, these cases simply reinforced existing 
Idaho law instead of providing any clarification. 
CONCLUSION 
For the reasons discussed above, the City urges the Court to deny Builders' motion, and 
instead grant the costs and fees sought by the City. 
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DATED this 3rd day of September, 2013. 
GIVENS PURSLEY LLP 
By:~~~~__,,__~~, -
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COME NOW, Plaintiffs, NORTH JDAHO BUILDING CONTRACTORS 
ASSOCIATION, TERMAC CONSTRUCTION, INC., et al. by and through their counsel of 
record, Risch Pisca, PLLC, and hereby submit this Reply Brief in Support of Motton to Deny 
Defendants .Request for CoJ·ts and A.ttorney Fees. 
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c,9o~Jifa~~ c',J,Jg~r FEES• ) Docket No. 41316-2013 801 of 843 
v;,, YVI 4'Vd..,/ ......... •v• .,<II# ··-· -·· .. - ....... -· -~-- •·-
ARGUMENT 
I; The Lawsuit Was Brought with a Reasonable Basis in both Fact and Law 
Defendant contends that this case was decided on sound and unambiguous Idaho Case law. 
However. Defendant concedes in its response brief that there is no precedence that deals with 
whether a municipality may charge connection fees solely and exclusively to fund future 
expansion projects. "That is technically true - but only by inclusion of "exclusively" and 
"solely,,, which are ultimately irrelevant." City·., Response Brief in Opposition to Builder's 
Motion to Deny City's Request/or Costs and Attorney Fees, pg. 11 (filed Sept. 3, 2013), 
Contrary to Defendant's assertions that "solely" and "exclusively" are irrelevant 
statements, the gravamen of th.is entire suit was whether municipalities had the authority to charge 
user and/or connection fees for the sole purpose of funding future expansion projects. Just as in 
Ci,1·zek v. Kootenai County Board of Commissioners, 151 Idaho 123 (2011), where there was no 
contention that the county commissioners had the authority to approve .zoning changes, there is no 
contention that Defendant has the authority to charge user and connection fees. However, again 
as in Ciszek, where the question was whether the commissioners had the authority to approve two 
rezones based on a single application, the question in this case is whether municipalities had the 
authority to charge user and/or connection fees to be used solely to fund future expansion projects. 
Therefore, this case was a matter of first impression and was brought with a reasonable basis in 
both fact and Jaw. 
II. Defendant Was Not The Prevailing Party In This Litigation. 
Defendant continually ignores that this case resulted in Defendant admitting $555,986.73 
in improper expenditures from the capitalization fee account and $760,575.90 improperly spent 
from the operations and maintenance account. These are hardly the "minor issues" that Defendant 
REPLY BRIEF IN SUPPORT OF MOTION TO DENY DEFENDANT'S REQUEST FOR 
COSTS AND ATTORNEY FEES • 2 
North Idaho Bldg v City Of Hayden Docket No. 41316-2013 802 of 843 
¥ ., , " "' , ..... .,, .. ·-- - ... ., .,,,, .., ... ......... - • ... .. - .. .. .. - ... 
would like this Court to believe. City's Response, pg. 7. In reality, these issues forced 
Defendant to admit a large misappropriation of moneys in those two accounts, and Defendant was 
forced to admit that not all funds in its capitalization fee account were being used for their stated 
purpose, future expansion of the sewer system. "The City is not proud of these mistakes. It has 
egg on its face." Id 
In an effort to resolve this case without going to trial, Defendant contacted Plaintiffs and 
pied to resolve any factual issues through affidavits and a stipulation. Defendant knew it did not 
want to stand before this Court and try to justify its misappropriations as they could have 
potentially been used to invalidate Defendant's fee in its entirety. The accounting discrepancies 
were not as inconsequential as Defendant would have this Court believe. Defendant is not the 
prevaiting party as required by I.C. 12-117. 
Ill. Defendant's Attorney Fees Are Unreasonable Given the rune and Labor Required to 
Resolve this Case Prior to Trial 
Defendant spends considerable time focusing on the fact that Plaintiffs forced Defendant to 
conduct and produce discovery. Apparently, this is the main reason that Defendant's attorney 
fees reached the extraordinary amount of $221,543.00. Although Defendant argues that 
discovery was unnecessary in this case, the discovery raised genuine issues of material facts that 
precluded summary judgment and resulted in Defendant admitting $555,986.73 in improper 
expenditures from the capitalization fee account and $760,575.90 improperly spent from the 
operations and maintenance account. 
Plaintiffs' review of the docwnents produced during discovery was not meritless and was 
not cursory as Defendant insinuates. Counsel for Plaintiffs were able to review the entire 
discovery and present evidence that resulted in Defendant admitting to over $1.3 million in 
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misappropriated fwids. Therefore, comparison of the amowts billed by the parties is relevant. It 
is unfathomab]e to think that Defendant's counsel could bill over four times the amount of attorney 
fees than was billed by Plaintiffs. Both parties prepared briefing, motions and reviewed 
discovery. Therefore, Defendant's attorney fees are excessive given the amount of effort and 
time needed to reach a conclusion of this case short of a foll trial of this matter. 
CONCLUSION 
NIBCA respectfully requests that this Court reject Defendant's assertions that the Plaintiffs 
need to be punished for exercising their rights in challenging the legal foundation of the 
municipality's fees. Punishment would only serve to have a chilling effect for all citizens 
throughout this state. Further, accepting and awarding an attorney's fees of this size will only serve 
to encourage law finns to run up excessive bills in the future. Each party should bear their own 
costs and fees. 
DATED This 61h day of September, 2013. 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NORTH IDAHO BUILDING 
CONTRACTORS ASSOCIATION, an Idaho 
non-profit corporation; TERM.AC 
CONSTRUCTION, INC., an Idaho 
corporation, behalf of itself and all others. 
similarly situated; and JOHN DOES 1-50, 
whose true names are unknown 
Plaintiff, 
vs. 
CITY OF HAYDEN, an Idaho Municipality 
Defendant. 
CASE NO. CV-12-2818 
MEMORANDUM DECISION and ORDER 
GRANTING IN PART AND DENYING IN 
PART PLAINTIFF'S MOTION TO DENY 
DEFENDANT'S REQUESTS FOR COSTS 
AND ATTORNEY FEES 
FACTS AND PROCEDURAL IDSTORY 
The City of Hayden (''the City") requires builders and/or developers to pay a "Sewage 
Capitalization Fee" ("capitalization fee") in order to obtain a building permit for the construction 
of any new residential or commercial building, and for the expansion of commercial buildings. 
The City's capitalization fee is codified in the Hayden City Code. Hayden City Code§ 8-1-
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3(B)(9) states that: 
B. Sewer Construction and Administration Policies: It shall be unlawful for any person to 
construct a sanitary sewer main within the jurisdiction of the city without first having 
made formal application to the city for approval and having complied with all 
requirements of the city and regulatory agencies. The right to hook into the system may 
be granted only by written agreement with the city, which shall have the discretion to 
accept or deny applications based upon the existing and anticipated availability of 
capacity at the regional facility and in the collector system. Sewer construction and 
· - -administration-poHeies-are-deseribecl-in-more--aetai-1-as-fellewsT""" 
9. The city may adopt connection fees for new service connections or extensions of 
public sewer. 
The capitalization fee is specifically discussed at Hayden City Code § 8-1-5 which states: 
A. Applicability: This section is applicable to all new development within the city of 
Hayden that requires a building pennit and requires connection to the Hayden sewerage 
system and those previously unconnected users that are required to connect to the city of 
Hayden sewer system. 
B. Basis For Determining Capitalization Fees: 
1. All new users shall pay the appropriate capitalization fee for existing platted lots at the 
time the building permit is issued, and for existing .developed parcels prior to connecting 
to the sewer system; this money shall be placed in a special fund for utilization by the 
city of Hayden for sewer, interceptor, collection, and treatment systeni construction and 
obligations for the regional facility. 
2. The capitalization fee for residential uses shall be based upon a minimum service unit. 
In no case shall the capitalization fee be less than that for one single-family residence. 
The capitalization fee for all other users shall be based upon the anticipated flow, which 
wiU be monitored on an annual basis and adjusted based upon actual flows. Actual flows 
for capitalization fees shall be calculated in the same manner as :flows for user charges. 
3. The city reserves the right to adjust a particular flow factor if the initial flow factors are 
underestimated. When the initial flow factors have been underestimated or the use of the 
property has· changed, the city may charge the user an additional capitalization fee for 
demonstrated usage of the system beyond that estimated at the time of connection. 
4. The capitalization fees rates may be adjusted by resolution of the city. 
In recent years, the City has increased the capitalization fee. The capitalization fee is 
2 
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according to estimated sewer equivalent residential units ("ERs,'). From 2001 to 2005 the 
capitalization fee was $580.00 per ER; from 2005 to 2006 the fee was $737.00 per ER; during 
2006 and the first half of2007 the fee was $774.00 per ER. The last increase was on June 7, 
2007, when the fee was raised to $2,280.00 per ER. This increase was based upon a 2006 
Capital Improvement Plan commissioned by the City and prepared by Welch Comer & 
---· --· -------------- -----------------
Associates (the "Welch Comer Report"). The City claims that prior to the June 7, 2007 increase 
the City Council held a public hearing on April 24, 2007 to hear objections to the proposed fee 
increase in accordance with J.C.§ 63-131 IA. According to the City there was no public 
comment received at that hearing. 
The City commissioned the Welch Comer Report, an engineering and accounting study, 
to determine the future capital improvements needed to serve growth and allocate sewer 
collection system infrastructure costs to individual future users. The Welch Comer Report 
determined the 2007 capitalization fee amount using a formula where the projected costs of the 
necessary capital improvements, which result as new growth occurs, are divided by the estimated 
capacity of those improvements. 
Termac Construction and the members of NIBCA (hereinafter "Plaintiffs") claim that 
they routinely engage in business in the city of Hayden. Plaintiffs claim that in order to obtain 
construction permits they have been forced to pay sewer system capacity or capitalization fees to 
the City of Hayden. As a result of these capitalization fees, the members ofNIBCA and Termac 
claim that they have experienced increased costs, a drop in business, and a reduced volume in 
construction projects, which affects Termac's ability to do business in the city of Hayden. 
Plaintiffs claim that they are suffering immediate injury by the City's unnecessary, unfair, and 
illegal practices, which are creating a "chilling effect" on the construction industry as a whole, 
3 
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., 
causing NIBCA members to incur loss of business and reduced profits. PlaintiffNIBCA also 
claims that it has experienced a frustration of its purpose of fostering trade and commerce in the 
residential and commercial construction industry. 
In correspondence with the City, members of NIB CA informed the City that, pursuant to 
Idaho law, capitalization fees are not to be used primarily for revenue raising purposes, or for 
·-· ·- --- ·-----------··-···--- -·· --- ·------ -·---· ··--··----------------------·· ----·-. 
future expansion of the City's sewer system, but rather can be used only for operation and 
maintenance of the system. It is alleged that the NIBCA learned that the City had based its 
capitalization fee on an amount calculated to pay for a number of proposed capital expansion 
projects that were clearly designed to increase the capacity of the system. It is further alleged that 
the Citfs capitalization fee has never been approved by an ordinance, resolution, or any other 
formal or public procedure. 
Plaintiffs have obtained the City's accounting records that detail the collection and use of 
the capitalization fees. The records identified nearly 20 capital projects tied to sewage system 
expansion from 2005 to 20 I I. The City's records further indicate that significant funds are at 
stake; $10,614,410.07 has been spent or budgeted for sewer system expansion projects from 
2005 through 2014, all of which was, or is to be, financed through sewage capitalization fees. 
Many, if not all, of the projects are for the expansion of the sewage system, rather than for repair 
and maintenance of the existing system. Plaintiffs assert that fees collected to raise revenue are 
not considered fees by Idaho common law, but rather they have been held to be unlawful taxes. 
The City filed a Motion for Summary Judgment on October 11, 2012. In the Court's 
April 5, 2013 Memorandum Decision and Order Granting in Part and Denying in Part 
Defendant's Motion for Summary Judgment, the Court noted that 
The gravamen of the dispute between the parties here is whether or not the City's 
4 
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capitalization fee is a fee for the future user's consumption of 'capacity' in the sewer 
system or whether it is a tax collected for the future expansion of the system and thus for 
the benefit of the public at-large. 
(Memorandum Decision and Order Granting in Part and Denying in Part Defendant's Motion for 
Summary Judgment, P. 6) The Court found that the City "is authorized as a matter of law to 
collect sewer capitalization fees pursuant to Hayden City Code§§ 8-,l-3(B)(9) & 8-1-5 and LC. 
§§ 63-1311 & 50-1030," however, the Court further found that there were genuine issues of 
material fact regarding whether the City was "expending funds col1ected from the sewer 
capitalization fee exclusively for the purposes authorized by [those statutes.]" Id P. 21-22. 
Subsequently, the Parties filed a Stipulation Regarding Accounting Issues whereby 
Builders "[withdrew] with prejudice any claim relating to alleged accounting errors, financial 
discrepancies, or improper expenditures[.]" (Stipulation Regarding Accounting Issues, P. 3). 
Plaintiffs preserved for appeal issues regarding the legality of including costs associated with 
future expansion of the City's sewer collection system in the City's·sewercapitalization fee 
charged to new development. Id. On July 2, 2013, in response to the Parties' Stipulation, the 
Court filed an Order Granting Summary Judgment as to the factual issues with respect to the 
expenditure of funds. The Court signed a Judgment to that effect on July 2, 2013, and a Final 
Judgment was filed on August 29, 2013. The City now seeks to recover Costs and Attorney Fees 
under J.C.§ 12-117. Costs in the amount of$341.84, and attorney fees in the amount of 
$221.543.00. Plaintiffs oppose an award of costs and attorney fees. 
Now, having reviewed the files and records herein and being fully advised in the 
premises, and good cause appearing therefore, the Court hereby renders its Memorandum 
Decision and Order. 
5 
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MEMORANDUM DECISION 
1. Whether the City of Hayden is Entitled to Attorney Fees? 
a. Is City of Hayden the "prevailing party?" 
A detennination on prevailing parties is committed to the discretion of the trial court, and 
is reviewed under an abuse of discretion standard. Eighteen Mile Ranch, LLC v. Nord Excavating 
. -- -- - - --- ·- - -· - ·-- -· --··--.. - ·-· --···--- --··- - -·· ..... ··-----· - ---------·····--····-···· 
& Paving, Inc., 141 Idaho 716, I 17 P.3d 130 (2005). According to I.R.C.P. 54(d)(l)(B) 
In determining which party to an action is a prevailing party and entitled to costs, the trial 
court shall in its sound discretion consider the final judgment or result of the action in 
relation to the relief sought by the respective parties. The trial court in its sound 
discretion may detennine that a party to an action prevailed in part and did not prevail in 
part, and· upon so finding may apportion the costs between and among the parties in a fair 
and equitable manner after considering all of the issues and claims involved in the action 
and the resultant judgment or judgments obtained. 
The Supreme Court of Idaho has explained that ''the prevailing party question is 
examined and detennined from an overall view, not a claim-by-claim analysis." Shore v. 
Peterson, 146 Idaho 903,914,204 P.3d 1114, 1125 (2009). When a party receives ''the most 
favorable outcome that could possibly be achieved", they are properly treated as a prevailing 
party. See Id at 719, 117 P.3d at 133, quoting Daisy Mfg. Co., Inc. v. Paintball Sports, 134 Idaho 
259,262,999 P.2d 914,919 (Ct. App. 2000). This can include a dismissal prior to trial. Id.; 
Straub v. Smith, 145 Idaho 65, 70, 175, P.3d 754, 758, nt. 2 (2007) ("We have held that a party 
dismissed before trial can be a prevailing party because it was the most favorable outcome that 
could have been achieved."). 
The Court of Appeals ofldaho has outlined a three-prong inquiry for the detennination of 
a prevailing party. Jerry J. Joseph C.L. U. Ins. Associates, Inc. v. Vaught, 117 Idaho 555, 557, 
789 P .2d 1146, 1148 (Ct App. 1990). Under that inquiry, ''the court must examine (1) the result 
obtained in relation to the relief sought; (2) whether there were multiple claims or issues; and (3) 
6 
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the extent to which either party prevailed on each issue or claim." Id (citing Chadderdon v. 
King, 104 Idaho 406,411,659 P.2d 160, 165 (Ct.App.1983)(review denied)). "The result 
obtained may be the product of a court judgment or of a settlement reached during the course of 
litigation." Id 
In the case at bar the final outcome was that all of Plaintiffs' claims against the City were 
---------- --- --------------------------- ------------------- --- --
dismissed with prejudice, and judgment was entered in favor of the City. (Final Judgment dated 
8/29/13). The results of the Final Judgment arose out of this Court's Memorandum Decision and 
Order Granting in Part and Denying in Part Defendant's Motion for Summary Judgment and 
from the Parties' Stipulation Regarding Accounting Issues. As noted by the Court in its April 5, 
2013 Memorandum Decision and Order: 
The gravamen of the dispute between the parties [was] whether or not the City's 
capitalization fee is a fee for the future user's consumption of 'capacity' in the sewer 
system or whether it is a tax collected for the future expansion of the system and thus for 
the benefit of the public at-large. 
(Memorandum Decision and Order Granting in Part and Denying in Part Defendant's Motion for 
Summary Judgment, P. 6). In the Parties' Stipulation, Builders "[withdrew] with prejudice any 
claim relating to alleged accounting errors, financial discrepancies, or improper expenditures[.]" 
(Stip. Re: Accounting Issues, P. 3). 
Plaintiffs contend that the City is not entitled to costs and attorney fees because it was not 
the prevailing party. Specifically, Plaintiffs argue that the City did not prevail because the Court 
held in Plaintiffs' favor with regard to there being genuine issues of material fact pertaining to 
expenditures of capitalization fee funds, and Plaintiffs further argue that the City Hdid not want to 
stand before this Court to try to justify misappropriations as they could have potentially been 
used to invalidate [the City's] fee in its entirety." (Pl.s' Mot. and Memo to Deny Def.'s Request 
7 
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for Costs and Att'y Fees, P. 9). 
As discussed above, however, the Court should take a global view of the case to 
determine who the prevailing party is. Ultimately in this case the Court found that the City "is 
authorized as a matter of law to collect sewer c~pitalization fees pursuant to Hayden City Code 
§§ 8-1-3(B)(9) & 8-1-5 and I.C. §§ 63-1311 & 50-1030," and the factual issues regarding 
--·-----
whether the City was "expending funds collected from the sewer capitalization fee exclusively 
for the purposes authorized by [those statutesf' was resolved through stipulation. Id P. 21-22. 
The final outcome of the case was precisely the relief that the City desired: a finding that their 
capitalization fee was lawful. Therefore, taking an "overall view'' of the case, the Court finds that 
the City was the prevailing party because it received ''the most favorable outcome that could 
possibly be achieved[.]" Shore, 146 Idaho at 914, 204 P.3d at 1125. 
b. Are Defendants Entitled to Attorney Fees Under Idaho Code § 12~117 because 
Plaintiffs acted without a reasonable basis in law or fact? 
The trial court's decision to grant or deny attorney fees under I.C. § 12-I 17 is a matter of 
the Court's discretion. City of Osburn v. Randel, 152 Idaho 906,908,277 P.3d 353,355 (2012). 
The Idaho Supreme Court has stated that a reviewing court should apply an abuse of discretion 
standard when reviewing awards of attorney fees because "(I) the Legislature specifically 
provided that the court shall award Section 12-117 attorney fees "if it finds" the nonprevailing 
party acted without reasonable basis in fact or law, indicating the determinative finding was to be 
made by the trial court; and (2) Section 12-117 speaks in tenns of the "reasonableness" of the 
losing party's actions, which implies a measure of objectivity, and wbicltis properly left to the 
district court's reasoned judgment.t' Id 
8 
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UnderI.C. § 12-117 
(1) Unless otherwise provided by statute, in any proceeding involving as adverse parties a 
state agency or a political subdivision and a person, ... the court hearing the proceeding, 
including on appeal, shall award the prevailing party reasonable attorney's fees, witness 
fees and other reasonable expenses, if it finds that the nonprevailing party acted without a 
reasonable basis in fact or law. 
(2) If a party to a proceeding prevails on a portion of the case, and ... the court hearing 
____ the-pr.o.ce.eding,Jncluding_on..appeal, finds thaLthe..nonprewiling party actecLwithouLa_ - ·---- ---
reasonable basis in fact or law with respect to that portion of the case, it shall award the 
partially prevailing party reasonable attorney's fees, witness fees and other reasonable 
expenses with respect to that portion of the case on which it prevailed. 
I.C. § 12-117 (emphasis added). 
The purpose of I.C. § 12-117 "is to serve as a deterrent to groundless or arbitrary action 
and to provide a remedy for persons who have borne unfair and unjustified financial burdens 
defending against groundless charges or attempting to correct mistakes agencies should never 
have made. Canal/Norcrest/Columbus Action Comm. v. City of Boise, 136 Idaho 666, 671, 3 9 
P.3d 606, 611 (2001) ( citing Rincover v. State, 132 Idaho 547, 549, 976 P.2d 473, 475 (1999)). 
Furthermore, "attorney fees are only appropriate if this Court determines that "the other party 
acted without a reasonable basis in fact or law." Ciszek v. Kootenai Cnty. Bd of Comm 'rs, 151 
Idaho 123, 135,254 P.3d 24, 36 (2011), reh'g denied (July 8, 2011); (quoting Burns Holdings, 
LLC v. Madison Cnty. Bd of Cnty. Comm'rs, 147 Idaho 660,664,214 P.3d 646,650 (2009)). 
Generally, a party will not be found to have been unreasonable where the Court is dealing with 
an issue of first impression. Ciszek, 151 Idaho at 135,254 P.3d at 36. "Attorney's fees are also 
inappropriate if the [party] presented a legitimate question for this Court to address. Lane Ranch 
P'ship v. City of Sun Valley, 145 ldaho 87, 91, 175 P.3d 776, 780 (2007); IHC Hospitals, Inc. v. 
Teton County, 139 Idaho 188, 191-92, 75 P.3d 1198, 1201-02 (2003). 
Here, Plaintiffs argue that an award of costs and attorney fees are not appropriate because 
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the lawsuit was brought with a reasonable basis in both fact and law. Plaintiffs further assert that 
the factual and legal issues of this case are ones of first impression in Idaho. Plaintiffs note that 
there "is not one statute or Idaho appellate court decision that has dealt exclusively with whether 
municipalities may charge capitalization fees solely to fund future expansion projects." (Pl.s' 
Mot. and Memo to Deny Def.'s Request for Costs and Att'y Fees, P. 4). In the alternative, 
Plaintiffs argue that even with the existing Idaho law, there was a reasonable dispute over the 
legal basis for the City's fee. Id. at 6. 
The City, on the other hand, asserts that Plaintiffs did not present an issue of first 
impression, and that Plaintiffs refused to acknowledge controlling precedent. (City's Memo of 
Costs and Att'y Fees with Supporting Statement, P. 19-23). 
Whether the City is entitled to attorney's fees under J.C.§ 12-117 turns upon whether 
Plaintiffs acted without a reasonable basis in fact or law. In the Court's Memorandum Decision· 
and Order Granting in Part and Denying in Part Defendant's Motion for Summary Judgment, the 
Court compared the City's capitalization fee to "fees" which have been both upheld and struck 
down. The Court analyzed the City's capitalization fee in light of cases provided by both 
Plaintiffs and the City; those cases included: Idaho Bldg. Contractors Ass 'n (IBCA) v. City of 
Coeur d'Alene, 126 Idaho 740,890 P.2d 326 (1995), Kootenai County Property Ass 'n (KCPA) v. 
Kootenai County, 115 Idaho 676, 769 P.2d 553 (1989), Brewster v. City of Pocatello, 115 Idaho 
502, 768 P.2d 765 (1989), Loomis v. City of Hailey, 119 Idaho 434,807 P.2d 1272 (1991), and 
Viking Constr., Inc., v. Hayden Lake Irrigation Dist., 149 Idaho 187,233 PJd 118 (2010). 
In determining whether the City's capitalization fee was authorized under I.C. § 63-1311 
the Court observed that: 
Plaintiffs (have] taken the position that the capitalization fee is in reality a tax because it 
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is for the "common benefit of the community," its purpose is raising revenue for 
expansion, and it "bears no relation to services provided to the payer." (Pl. 's Resp. to 
Def. 's Mot. for Summ. J. at 6-7). In contrast, the City has taken the position that the 
capitalization fee is essentially a fee for each new user's future consumption of the 
collection system capacity, which capacity must be replaced because of the capacity 
consumed by the new user seeking a building permit. This difference of opinion between 
the parties, however, has little bearing on the outcome of this motion, since both future 
expansion and replacement of existing capacit:y are authorized by the statute, IC. § 63-
1311. 
- ·-·-···- -·-···-------------·- - ----------··-···-·-··· -·---··-···-··- - - -----· 
(Memo Decision and Order Granting in Part and Den. in Part Def.'s Mot. for Summ. J., P. 11). 
The Court went on to note that I. C. § 63-1311 allows for the collection of fees for services 
provided which could otherwise be funded by ad valorem tax revenues, and that I.C. § 42-3213 
grants the City the power to levy and collect taxes to fund construction, installation, operation, 
and maintenance of sewer services and facilities. Id, P. 11-12. 
Defendant argues that the Court "had to look to foreign jurisdictions to assist in 
determining the outcome of the case[,]" and therefore Plaintiffs acted with a reasonable basis in 
fact or law because the issues before the Court were unsettled in Idaho. (Mot. and Memo to Deny 
Def. 's Request for Cost and Att'y Fees, P. 6). Defendant is correct that the Court did refer to 
cases from Florida and Arizona, however, a reading of the Court's Memorandum Decision and 
Order reveal that the Court cited those cases only to bolster its conclusion that I.C. § 63-1311 
authorized the City's capitalization fee. 
In addressing whether I.C. § 50-1030 also authorized the City's capitalization fee, the 
Court remarked that the issue being debated between the parties in the case at bar, was addressed 
by the Idaho Supreme Court in Viking. There, it was stated that a connection fee could include an 
amount equal to ''the value of that portion of the system capacity that the new user will utilize at 
that point in time." (Memo Decision and Order Granting in Part and Den. in Part Def.'s Mot. for 
Summ. J., P. 18 (quoting Viking, 149 Idaho at 194,233 P.3d at 125.)) Relying on both Loomis 
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and Viking, the Court concluded that, in the case at bar, the City was authorized under J.C. § 50-
1030 to spend funds from the capitalization fee to construct, reconstruct, improve, better, or 
extend the sewer system. 
Ultimately, the Court was able to conclude that based upon the existing Idaho statutory 
and case law, the City was authorized as a matter of law to collect sewer capitalization fees 
----· ---------------------··---------
pursuant to I.C. §§ 63-1311 and 50-1030, and Hayden City Code§§ 8-1-3(B)(9) & 8-1-5. 
After the Court's Memorandum Decision and Order Granting in Part and Denying in Part 
Defendant's Motion for Summary Judgment the only issues remaining before the Court were the 
issues of how the City was actually using funds collected from the capitalization fee. The Court 
found that there were genuinely disputed issues of material fact, and denied summary judgment 
as to the factual issues. 
Plaintiffs argue that because the Court found that there were genuinely disputed issues of 
material fact regarding the expenditure of capitalization fee funds, Plaintiffs raised a legitimate 
triable issue and, therefore, an award of attorney fees is inappropriate. The City argues that it 
immediately corrected the accounting issues and that those accounting issues ''were of no real 
economic consequence." (City's Resp. Br. in Opp'n to Builder's Mot. to Deny City's Request for 
Costs and Att'y Fees, P. 7). As previously noted, the parties eventually reached a stipulation 
regarding the City's expenditure of funds, and Plaintiffs "[ withdrew] with prejudice any claim 
relating to alleged accounting errors, financial discrepancies, or improper expenditures(.]" 
(Stipulation Regarding Accounting Issues, P. 3). 
As to the legal issues brought before the Court, the Court was able to reach its conclusion 
based upon existing Idaho statutory and case law that had previously addressed fees similar to 
the City's and that said law authorized the City to collect sewer capitalization fees as a matter of 
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law. The Court finds, however, that although the legal issues were fairly well defined as to the 
issues of authority to coUect fees for the expansion, the authority was not so clear as to preclude 
good faith litigation of the issue. Therefore, the Court finds that Plaintiffs did not act without a 
reasonable basis in law. 
As to the factual issues brought before the Court, by the City's own admission, there 
--· ---··-·---------·--·-------··--···--··-····--·---·-- ·-··- -- - ------
were accounting errors. The Court acknowledges that those errors were fixed and, ultimately, 
Plaintiffs withdrew their claims relating to those accounting errors. Nevertheless, the Court finds 
that there were substantial issues of material fact regarding the expenditures by the City, and thus 
it cannot be said that Plaintiffs acted without a reasonable basis in fact. Therefore, the Court 
finds that because Plaintiffs acted with a reasonable basis in both fact and law, an award of 
attorney's fees pursuant to I.C. § 12-117 is not appropriate in the case at bar. 
2. Whether the City of Hayden is Entitled to Costs as a Matter of Right? 
Under I.R.C.P. 54(d)(l)(A), "costs shall be allowed as a matter of right to the prevailing 
party ... unless otherwise ordered by the Court." As discussed above in Section l.a. of this 
Memorandum, the Court finds that the City was the prevailing party in this matter because it 
received the most favorable outcome it possible could have achieved. Therefore, the Court finds 
that as the prevailing party the City is entitled to costs as a matter of right. 
The City seeks costs in the amount of $341.84. These costs are representative of three 
different transactions incurred to obtain copies of Depositions. The costs are as follows: ( 1) 
$74.41 to M & M Reporting for a Copy of the Deposition of Connie Krueger; (2) $120.20 to M 
& M Reporting for a Copy of the Deposition of Donna Phillips; and (3) $147.23 to M & M 
Reporting for a Copy of the Deposition of Stefan Chatwin. (City's Memo of Costs and Att'y 
Fees with Supporting Statement, P. 7). Under l.R.C.P. 54(d)(l)(C)(9) "[c]harges for reporting 
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and transcribing of deposition taken in preparation for trial of an action, whether or not read into 
evidence in the trial of an action" are costs as a matter of right. Therefore, the Court finds that 
the City is entitled to costs in the amount of$341.84 as a matter of right. 
ORDER: 
The Court being fully advised in the premises and good cause appearing therefore, 
IT IS HEREBY ORDERED, as follows: 
1. The Court finds that from an overall view of the case, the Defendant, City of 
Hayden, was the prevailing party because it received the most favorable outcome 
that could possibly be achieved. 
2. The Court fmds that the Plaintiffs acted with a reasonable basis in both fact and 
law because the legal issues were not so clear as to preclude good faith litigation 
and there were substantial issues of material fact. Therefore, the Court finds that 
attorney's fees are not appropriate in the case at bar. As to the issue· of Attorney 
Fees, the Court GRANTS Plaintiffs' Motion to Deny Defendant's Requests for 
Costs and Attorney Fees in the amount of $221,543.00. 
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3. Based upon the Court's finding that the City is a prevailing party, and pursuant to 
I.R.C.P. 54, the Court finds that the Defendant, City of Hayden, is entitled to costs 
in the amount of $341.84 as a matter of right. 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NoRm IDAHO BUJLDING CoNTRACTORS 
AssocIA TION, an Idaho non-profit 
corporation; TERMAC CONSTRUCTION, INC., an 
Idaho corporation, on behalf of itself and all 
others similarly situated; and JOHN DOES 1-
50, whose true names are unknown 
Plaintiffs 
v. 
CITY OF HAYDEN, an Idaho municipality 
Defendant 
Case No.: CV 2012-2818 
AMENDED FINAL JUDGMENT 
IT IS HEREBY ORDERED, ADWDGED, AND DECREED: 
l . That judgment is entered in favor of the Defendant and against each and all of the · 
Plaintiffs on all counts of Plaintiffs' Amended Complaint; 
2. That all of the Plaintiffs' claims against the Defendant are dismissed with 
prejudice; and 
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3. That the Defendant is awarded $34 I .84 in costs. 
DATED this _3 dayof 
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DCJ 2013. 
~ K~ -:;_)Ai~R. ~PSON - - .. . ·--- --
District Court Judge 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NORTH IDAHO BUILDING CONTRACTORS 
ASSOCIATION, an Idaho non-profit 
corporation; TERMAC CONSTRUCTION, INC., an 
Idaho corporation, behalf of itself and all 
others similarly situated; and JOHN DOES 1-
50, whose true names are unknown. 
Plaintiffs, 
V. 
CITY OF HAYDEN, an Idaho municipality 
Defendant. 
Case No.: CV 2012-2818 
NOTICE OF APPEAL AND CROSS-
APPEAL 
TO: THE ABOVE-NAMED PLAINTIFFS/APPELLANT, NORTH IDAHO 
BUILDING CONTRACTORS ASSOCIATION, an Idaho non-profit corporation; TERMAC 
CONSTRUCTION, INC., an Idaho corporation, behalf of itself and all others similarly situated; 
and JOHN DOES 1-50, whose true names are unknown; and THEIR ATTORNEYS, and THE 
CLERK OF THE ABOVE-ENTITLED COURT. 
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NOTICE IS HEREBY GIVEN THAT: 
1. On August 12, 2013, Plaintif£'Appellant North Idaho Building Contractors 
Association ("NIBCA") filed its appeal against the above-named Defendant/Respondent, City of 
Hayden ("City") to the Idaho Supreme Court from the Memorandum Decision and Order 
Granting in Part and Denying in Part Defendant's Motion for Summary Judgment entered in the 
above-entitled action on April 5, 2013 and Judgment entered on July 2, 2013. The other 
plaintiffs (Termac Construction, Inc and John Does 1-50, collectively "Termac") did not appeal 
the decision. Pursuant to remand, the District Court issued a Final Judgment on August 29, 
2013. Following its ruling on attorney fees, the District Court entered an Amended Final 
Judgment on October 3, 2013. 
2. The City hereby cross-appeals against NIBCA to the Idaho Supreme Court from 
the Memorandum Decision and Order Granting in Part and Denying in Part Plaintiff's Motion 
to Deny Defendant's Requests for Costs and Attorney Fees entered on September 11, 2013, and 
the Amended Final Judgment entered on October 3, 2013, the Honorable Judge Benjamin R. 
Simpson presiding. 
3. The City hereby also appeals against Termac to the Idaho Supreme Court from 
the Memorandum Decision and Order Granting in Part and Denying in Part Plaintiff's Motion 
to Deny Defendant's Requests for Costs and Attorney Fees entered on September 11, 2013, and 
the Amended Final Judgment entered on October 3, 2013, the Honorable Judge Benjamin R. 
Simpson presiding. 
4. The City has a right to appeal and cross-appeal to the Idaho Supreme Court 
pursuant to Rules 1 l(a), 1 l(g), and 15(a), I.A.R. The memorandum decisions and judgments 
described in paragraphs 1, 2 and 3 above are appealable pursuant to Rules 1 l(a)(l) and 1 l(a)(7), 
I.A.R. 
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5. The following is a preliminary statement of the issues that the City presently 
intends to assert in the appeal and cross-appeal: 
a. The District Court erred in failing to award attorney fees to the City. 
More specifically, the District Court correctly determined that the City was the prevailing 
party but should have found that Builders acted without a reasonable basis in fact or law 
thus entitling the City to an award of attorney fees pursuant to Idaho Code §§ 12-117(1) 
and 12-121. In the alternative, the District Court erred by failing to award attorney fees 
to the City under Idaho Code § 12-117(2) as to the central issue in the case which was the 
constitutionality of the City's sewer capitalization fee. The City intends to seek costs and 
attorney fees for both the District Court proceedings and on appeal. 
b. The City reserves the right to raise other issues on appeal only to the 
extent permitted by law. The City will object to any issue, argument, or fact raised on 
appeal by NIBCA that was not timely raised below. 
6. The City requests the following additional reporter's transcript: the transcript of 
the hearing on Builders' motion to deny the City's request for fees and costs which took place on 
September 10, 2013 at 3:00 pm before the District Court in and for Kootenai County. 
7. The City requests the following additional documents (listed by filing date and 
title) to be included in the Clerk's record other than those automatically included under Rule 28, 
I.A.R. and those designated by NIBCA in its initial Notice of Appeal: 
a. 10/15/2012 - City's Opening Brief in Support of Motion For Summary 
Judgment; 
b. 12/05/2012 -Second Affidavit a/Christopher H. Meyer; 
c. 12/06/2012-Plaintiffs' Response to Defendant's Motion/or Summary 
Judgment; 
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d. 12/06/2012-Second Affidavit of Stefan Chatwin; 
e. 12/12/2012-City's Reply Brief in Support of Motion for Summary 
Judgment; 
f. 07/16/2013 Fourth Affidavit of Christopher H Meyer; 
g. 07116/2013 - Second Affidavit of Martin C. Hendrickson; 
h. 07/16/2013 - Affidavit of Nancy Stricklin; 
i. 07/16/2013 -City's Memorandum of Costs and Attorney Fees with 
Supporting Statement; 
J. 07/30/2013-Affidavitof John R. Jameson in Support of Motion to Deny 
Costs and Fees; 
k. 07/30/2013-Motion and Memorandum to Deny Defendant's Request for 
Costs and Fees; 
I. 09/03/2013 - City's Response Brief in Opposition to Builder's Motion to 
Deny City's Requests for Costs and Attorney's Fees; 
m. 09/06/2013 - Reply Brief in Support of Motion to Deny Defendant's 
Request for Costs and Attorney Fees; 
n. 09/11/2013 - Memorandum Decision and Order Granting in Part and 
Denying in Part Plaintiff's Motion to Deny Defendant's Requests for Costs and Attorney 
Fees; 
o. 10/3/2013 -Amended Final Judgment; and 
p. 10/08/2013 - Satisfaction of Judgment. 
8. The City does not request any documents, charts, or pictures offered or admitted 
as exhibits to be copied and sent to the Supreme Court. 
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9. I certify: 
a. That service of the notice of cross-appeal and the request for additional 
transcript has been made upon the reporter; 
b. That the estimated reporter's fees for the requested transcript have been 
paid; 
c. That the estimated fees, if any, for including the additional documents in 
the clerk's or agency's record have been paid; 
d. That all appellate filing fees, if any, have been paid; and 
e. That service has been made upon all other parties required to be served 
pursuant to Rule 20, I.A.R. 
Respectfully submitted on this 22nd day of October, 2013. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 22nd day of October, 2013, the foregoing was filed, 
served, and copied as follows: 
First Judicial District Court 
324 W. Garden Avenue 
P.O. Box 9000 
DOCUMENT FILED: 
Coeur d'Alene, ID 83816-9000 
Facsimile: 208-446-1188 
Jason S. Risch, Esq. 
John R. Jameson, Esq. 
Risch Pisca, PPLC 
407 W. Jefferson St. 
Boise, ID 83702-6012 
jjameson@rischpisca.com 
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CITY OF HAYDEN, an Idaho municipality, 
Defendant-Respondent. 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on October 30, 2013, 
I lodged an original Transcript on Appeal in the 
above-referenced case, totalling 63 pages, and 
three copies, with the District Court Clerk of 
the County of Kootenai in the First Judicial 
Dist r ict. Both an electronic PDF fi l e and a PD F 
file of this Notice of Lodging with des i gnation 
of proceedings contained within the transcript 
a r e attached to e-mail and sent to the Idaho 
Supreme Court at sct fi lings@idcourts.net. 
Proceedings: 
March 19, 2013, MOTION FOR SUMMARY JUDGMENT 
North Idaho Bldg v City Of Hayden 
~\. ~ ~-J~----r::~ Schaller 
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~~ Christopher H. Meyer [lSB No. 446 l] Gary G. Allen [ISB No. 4366] 
Martin C. Hendrickson [ISB No. S876J 
GIVENS PURSLEY LLP 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
chrismeyer@givenspursley.rom 
Attorney, for City of Hayden 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OFTBE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
NORTH IDAHO BUILDING CONTRACfORS 
ASSOCIATION, an Idaho non-profit 
rorporation; TERMAC CONSTRUCl'ION, INC., an 
Idaho corporation, behalf ofitself and all 
others similarly situated; and JOHN Does 1-
SO, whose true names are unknown. 
Plaintiff's, 
v. 
CITY OF HAYDEN, an Idaho municipality 
Defendant. 
Case No.: CV 2012-2818 
AMENDED NOTICE Oli' APPEAL AND 
CROSS-APPEAL 
TO: TIIE ABOVE-NAMED PLAINTIPFS/APPBLLANT, NOR.TH IDAHO 
BUILDING CONTRACTORS ASSOCIATION, an Idaho non-profit corporation; TBRMAC 
CONSTRUCTION, INC., an Idaho COJpOration, behalf of itself and all others similarly situated; 
and JOHN DOES 1-SO, whoso true names are unknown; and THBIR ATTORNEYS, and THB 
CLERK OF THE ABOVE-ENTITLED COUR.T. 
~m~<ot i~lNDCJloD.~cket No. 41316-2013 p,Pji1843 
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NOTICE IS HEREBY GIVEN THAT: 
l. On August 12, 2013, Plaintiff/ AppelJant North Idaho Building Contractors 
Association ("NffiCA,,) filed its appeal against the above-named Defendant/Respondent, City of 
Hayden ("City') to the Idaho Supreme Court from the Memorandum Decision and Order 
Granting in PfJJ't and Denying in Part Defendant's Motl.on for Summary Judgment entered in the 
above-entitled action on April S, 2013 and Judgment entered on July 2, 2013. The other 
plaintiffs (Tennac Construction, Inc and John Does 1-50, collectively "Termac") did not appeal 
the decision. Pursuant to remand, the District Court issued a Final Judgme'llt on August 29, 
2013 . .Following its ruling on attorney fees, the Dis1rict Court entered an Amended Final 
Judgment on October 3, 2013. 
2. The City hereby cross-appeals against NIBCA to the Idaho Supreme Court irom 
the Memorandum Decision and Order Granting in Part and Denying in Part Plaintiff's Motion 
to Deny Defendant's Requests for Costs and Attorney Fees entered on September 11, 2013, and 
the Amended Final Judgment entered on October 3, 2013, the Honorable Judge Benjamin R. 
Simpson presiding. 
3, The City hereby also appeals against Termac to the Idaho Supreme Court :from 
the Memorandum Decision fJ1ld Order Granting in Part and Denying in Part Plaintiff's Motion 
to Deny Defendant's Requeats for Cost8 and Attorney Fee, entered on September 11, 2013, and 
the Amended Final Judgment entered on October 3, 2013, the Honorable Judge Benjamin R. 
Simpson presiding. 
4. The City has a right to appeal and cross-appeal to the Idaho Supreme Court 
pursuant to Rules 1 l(a), 1 l(g), and lS(a), l.A.R. The memorandum decisions and judgments 
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described in paragraphs 1, 2 and 3 above are appealable pursuant to Rules 1 l(a)(l) and l l(a)(7), 
I.A.R. 
S. The following is a preliminary statement of the issues that the City presently 
intends to assert in the appeal and cross-appeal: 
a. The District Court med in failing to award attorney fees to the City. 
More specifically, the District Court correctly detemlined that the City was the prevailing 
party but should have found that Builders acted without a reasonable basis in fact or law 
thus entitling the City to an award of attorney fees pursuant to Idaho Code §§ 12-117(1) 
and 12-121. lo the alternative, the District Court erred by faiJing to award attorney fees 
to the City under Idaho Code § 12-t 17(2) as to the central issue in the case which was the 
constitutionality of the City's sewer capitalization fee. The City intends to seek costs and 
attorney fees for both the District Court proceedinp and on appeal. 
b. The City reserves the right to raise other issues on appeal only to the 
extent permitted by law. The City will object to any issue, argum_ent, or fact raised on 
appeal by NIBCA that was not timely raised below. 
6. The City requests the following additional reporter's transcript: the transcript of 
the bearing on Builders' motion to deny the City's request for fees and costs which t.ook place on 
September 10, 2013 at 3:00 pm before the District Court in and for Kootenai County. 
7. The City requests the following additional documents (listed by filing date and 
title) to be included in the CJerk•s record other than those automatically included under Rule 28, 
I.A.R. and those designated by NIBCA in its initial Notice of Appeal: 
a. 10/15/2012 - City's Opening Brlef in Support of Moti.on For Summary 
Judgment; 
b. 12/0S/2012 - Second A/ftdavlt of Christopher H. Meyer; 
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c. 12/06/2012 -Plaintiffe I Respo,ue to Defendant's Motion for Summary 
Judgment; 
d. 12106/2012-Second Affidavit o/Stefan Chatwin; 
e. 12/12/2012-City's Reply Brief in. Support of Motion/or Summary 
Judgment; 
f. 07116/2013-Fourth.A.ffidavit of Christopher H. Meyer, 
g. 07/16/2013-Second Affidavit of Martin C. Hemlrickson; 
h. 07/16/2013 -11.ffu:lavit of Nancy Stricklin; 
i. 07/16/2013 -City~ Memorandum of Costs and Attorney Fees with 
Supporting Statement; 
j. 07/30/2013 -A./Jldavit of John R. Jame,on in Support of Motion to Deny 
Costs and Fees; 
k. 07/30/2013 -Motion and Memorandum to Deny Defendant's Request for 
Costs and Fees; 
1. 09/03/2013 -City's Respon,e Brie/in Opposition to Builder's Motion to 
Deny City's Requests for Costs and ll.ttorney1s Fees; 
m. 09/06/2013 -Reply Brief in Support of Motion to Deny Defendant's 
Request for Costs and Attorney Fees; 
n. 09/11/2013 - Memorandum Decision and Order Granting in Part and 
Denying in Part Plaintiff's Motion to Deny Defendant's Requests for Costs and Attorney 
Fees; 
o. 10/3/2013-.A.mended Final Judgment; and 
p. 10/08/2013 -Satisfaction of Judgment. 
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8. The City d~es not request any documents, charts, or picrures offered or admitted 
as exhibits to be copied and sent to the Supreme Court. 
9. I certify: 
a. That service of the amended notice of cross-appeal and the request for additional 
transcript has been made upon the reporter as follows: 
paid; 
JoAnn Schaller 
Kootenai County Courthouse 
324 West Garden Avenue 
Coeur d'Alene, Idaho 83816 
By facsimile: 1-208-446-1188 
b. That the estimated reporter's fees for the requested transoript have been 
c. That the estimated fees, if any, for including the additional documents in 
the clerk's or agency's record have been paid; 
d That all appellate filing fees, if any, have been paid; and 
e, That service has been made upon all other parties required to be served 
pursuant to Rule 20, LA.R. 
Respectfully submitted on this 4th day of November, 2013. 
GIVENS PURSLEY LLP 
By. ~"'~ 
Christopher H. Meyer -----
1/ A'_ .o/,,1_ s .. 
~
Attorneys for Defendant/Respondent/Appellant/ 
Cross-Appellant City of Hayden 
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CER.TIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 4th day of November, 2013, the foregoing was :filed, 
served, and copied as follows: 
First Judicial District Cowt 
324 W. Garden Avenue 
DOCUMENT FILED: 
P.O. Box 9000 
Coeurd'Alene, ID 83816·9000 
Facsimile:208-446-1188 
Jason S. Risch, Esq. 
John R. Jameson, Esq. 
Risch Pisca, PPLC 
407 W. Jefferson St. 




Kootenai County Courthouse 
324 West G8J'den Avenue 
Coeur d'Alene, Idaho 83816 
Facsimile: 1-208-446-1188 
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TO: Clerk of the Courts 
Idaho Supreme Court Building 
P.O. Box 83720 
Boise, Idaho 83720-0101 
DOCKET NO . 41316-2013 
KOOTENAI CV-12-2818 
NORTH IDAHO BUILDING CONTRACTORS ASSOCIATION, an 
Idaho non-profit corporation; TERMAC 
CONSTRUCTION, INC., an Idaho corporation, on 




CITY OF HAYDEN, an Idaho municipality, 
Defendant-Respondent-Cross Appellant. 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on December 17, 2013, 
I lodged an original Supplement to Transcript on 
Appeal in the above-referenced case, totalling 36 
pages, and three copies, with the District Court 
Clerk of the County of Kootenai in the First 
Judicial District. Both an electronic PDF file 
and a PDF file of this Notice of Lodging with 
designation of proceedings contained within the 
transcript are attached to e-mail and sent to the 
Idaho Supreme Court at sctfilings@idcourts.net. 
Proceedings: 
~~~;e~~~rc~~~s2013 MOTIO:...ra:oo:: :T~::::: 
J Ann Schaller 
j~~ll/-1&-------------------
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
NORTH IDAHO BUILDING, 
CONTRACTORS ASSOCIATION, an 
non-profit corporation; TERMAC 
CONSTRUCTION, INC., an Idaho 
corporation, on behalf of itself and all 
others similarly situated, 
PLAINTIFF I APPELLANT, 
and 

























DOCKET NO. 41316-2013 
CLERK'S CERTIFICATE OF SERVICE 
I, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the 
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally 
served or mailed, by United States mail, one copy of the Clerk's Record to each of the 
Attorneys of record in this cause as follows: 
JASON S. RISCH 
407 W. JEFFERSON 
BOISE, ID. 83702 
CHRISTOPHER H. MEYER 
POBOX2720 
BOISE, ID. 83701 
IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the 
said Court this\ \t)day of January 2014. 
JIM BRANNON 
Clerk of District Court 
By: Debra D. Leu 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
NORTH IDAHO BUILDING, 
CONTRACTORS ASSOCIATION, an 
non-profit corporation; TERMAC 
CONSTRUCTION, INC., an Idaho 
corporation, on behalf of itself and all 
others similarly situated, 
PLAINTIFF/APPELLANT, 
and 
JOHN DOES 1-50, whose true names 
are unknown, 
v. 
























DOCKET NO. 41316-2013 
I, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the State ofldaho, in and for 
the County of Kootenai, do hereby certify that the above and foregoing record in the above entitled cause 
was compiled and bound under my direction as, and is a true, full and correct record of the pleadings and 
documents under Rule 28 of the Idaho Appellate Rules .. 
I certify that the Attorneys for the Appellant and Respondent were notified that the Clerk's Record was 
complete and ready to be picked up, or if the attorney is out of town, the copies were mailed by U.S. mail, 
postage prepaid on the day of January 2014 . 
I do further certify that the Clerk's Record will be duly lodged with the Clerk of the Supreme Court. 
In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai County, 
Idaho this day January 2014. 
JIM BRANNON 
Clerk of the District Court 
Debra D. Leu By: __________ _ 
Deputy Clerk 
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